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GUARANTEED SAVINGS AGREEMENT

[bookmark: _cp_text_1_66][bookmark: _cp_text_1_67]This Guaranteed Savings Agreement (this “Agreement”) is entered into as of [______________, ____] by [_____________], a [________] (the “Contractor”), and [_____________], a [________] (the “Agency”), for the purpose of installing certain energy and water saving equipment and providing other services designed to save energy and water for the Agency’s property and buildings described herein (together, the “Project”).
Background
A.	The Agency desires to implement certain energy and water conservation measures (“ECMs”) at its facilities described in Schedule B (Description of Agency Facilities; Pre-Existing Equipment Inventory; Current and Known Future Capital Projects) attached hereto.
[bookmark: _cp_text_1_68][bookmark: _cp_text_1_70][bookmark: _cp_text_1_71]B.	Sustainable Energy Utility, Inc. (“SEU”) is a non-profit corporation that was created by the State of Delaware pursuant to the Delaware Energy Act, in 29 Del. C. §8059(c), to carry out the governmental purposes of the State of Delaware by, among other things, developing end-user markets for energy efficiency services and customer-sited renewable energy and facilitating private sector implementation of SEU’s market development plans.
[bookmark: _cp_text_1_72]C.	SEU has established a program (the “Program”) to facilitate the implementation and financing of ECMs by “agencies” as defined in the Energy Performance Contracting Act (29 Del. C. §§6971-6976) (the “Energy Performance Contracting Act”).
[bookmark: _cp_text_1_73]D.	The Agency referenced in this Agreement is an “agency” as defined in the Energy Performance Contracting Act (29 Del. C. § 6972(1)) and the Agency has determined that it would be in its best interest to implement such ECMs by participating in the Program.
[bookmark: _cp_text_1_75]E.	The Contractor has experience in successfully performing work such as the work to be performed by it pursuant to this Agreement, and SEU has determined that Contractor is a “qualified provider” as defined in the Energy Performance Contracting Act (29 Del. C. § 6972 (5)).
[bookmark: _cp_text_1_79]F.	The Agency has selected the Contractor, who will implement the Project, from SEU’s list of “qualified providers” as defined in the Energy Performance Contracting Act.
G.	Pursuant to the Energy Performance Contracting Act, the Agency and Contractor entered into an Investment Grade Audit Agreement (the “Audit Agreement”) pursuant to which (i) the Agency delivered to the Contractor data relating to energy consumption at the Sites over a 36-month period and (ii) the Contractor delivered to the Agency a report, dated [_______], assessing the utility consumption characteristics of the Sites (as herein defined) and recommended certain energy-savings measures (the “Audit Report”).  The Agency accepted the Audit Report, a copy of which is attached as Appendix A and incorporated by reference.  Based on the Audit Report, the parties have agreed to enter into this Agreement.
[bookmark: _cp_text_1_81]H.	It is anticipated that the Agency will pay the Construction Price (as defined below) to the Contractor from the proceeds of energy efficiency revenue bonds, [______________] (the “Bonds”) to be issued by SEU as the issuer (the “Issuer”) pursuant to a Trust Indenture (the “Indenture”) between the Issuer and [___________] (the “Trustee”), the proceeds of which will be deposited into various accounts established under the Indenture to fund the Project and similar projects being undertaken by other governmental units and non-profit organizations participating in the Program.  In consideration of the undertaking of the Issuer to fund the cost of the Project, the Agency will enter into an Installment Payment Agreement in the form attached hereto as Exhibit 6 (Form of Installment Payment Agreement) (the “Installment Payment Agreement”), pursuant to which the Agency will make installment payments described therein to the Trustee. 
Agreements
[bookmark: _cp_text_1_82][bookmark: _cp_text_1_83]In consideration of the Background which is referenced herein and adopted into this Agreement and the mutual covenants, undertakings and conditions as set forth below, the parties, intending to be legally bound, agree as follows:
[bookmark: _Toc460506037]
DEFINITIONS; CONVENTIONS
[bookmark: _Toc460506038]Definitions.  Unless otherwise expressly defined herein, each capitalized term in this Agreement has the meaning given to it in this Section 1.1.
Actual Cost is defined in Section 5.2(c).
Agency is defined in the first paragraph of this Agreement.
Agency Facilities means the facilities identified as such in Schedule B (Description of Agency Facilities; Pre-Existing Equipment Inventory; Current and Known Future Capital Projects).
Agency Property means the property identified as such in Schedule B (Description of Agency Facilities; Pre-Existing Equipment Inventory; Current and Known Future Capital Projects).  
Agency Project Account means the account established under the Indenture in the name of the Agency.
[bookmark: _cp_text_1_85]Agreement is defined in the first paragraph of this Agreement.
Annual Savings Statement is defined in Section 10.5(c).
Applicable Codes means codes, standards or criteria promulgated by nationally recognized technical standards institutions, which are applicable to or affect the Work as set forth for each ECM Installation in Schedule A (Scope of Construction Work).
Applicable Law means any law, regulation, requirement or order of any federal, state or local government agency, court or other governmental body, or the terms and conditions of any permit, license or governmental approval, applicable from time to time to the Work or the performance of any obligations under this Agreement.
Application for Payment means the application for payment submitted pursuant to Section 7.2, in substantially the form of Exhibit 4 (Form of Application for Payment).
Audit Agreement is defined in Paragraph G of the Background.
Audit Report is defined in Paragraph G of the Background.
Baseline Energy and Water Consumption for any calendar month or year is defined in, and is measured in accordance with, Schedule G (Baselines).
Baseline Operating Costs is defined in Schedule G (Baselines).
Bonds is defined in Paragraph H of the Background.
Change is defined in Section 5.1.
Change Order is defined in Section 5.1.
Change Proposal is defined in Section 5.2(b).
Commissioning and Test Report is defined in Section 4.2(a)(ii).
Construction Period Savings is defined in Section 10.5(a).
Construction Price is defined in Section 7.1(a).
Construction Schedule means the initial construction schedule set forth in Schedule C (Initial Construction and Installation Schedule) and any subsequent updated construction schedule delivered pursuant to Section 3.1(c).
Construction Unit means one or more ECM Installations that will be constructed as an integrated unit of Construction Work and are capable of functioning and being tested independent of the balance of the Construction Work as set forth in Schedule D (Construction Unit Commissioning and Performance Testing; Operating Parameters of ECMs; Manufacturers Warranties).
Construction Unit Completion means, with respect to each Construction Unit, the conditions set forth in Section 4.2(a) have been met for such Construction Unit. 
Construction Unit Completion Date means, with respect to each Construction Unit, the date on which Construction Unit Completion was achieved for such Construction Unit.
Construction Work is defined in Section 3.1(a).
Contractor is defined in the first paragraph of this Agreement.
Contractor Documents is defined in Section 3.10.
Contractor Project Manager is defined in Section 3.4.

	Contractor Proprietary Information is defined in Section 8.5(a).
Defect is defined in Section 8.2(a).
Dispute is defined in Section 11.9(a).
ECM means energy and water conservation measures, including equipment and software foundations and interconnections.
ECM Installations means ECMs to be installed at the Agency Facilities as described in the Audit Report and the Scope of Work.
ECM Installations Operation Manual means the manual meeting the requirements therefor set forth in Exhibit 2 (Contractor Documents).
[bookmark: _cp_text_1_86]	Energy and Water Savings, means, for any Savings Year or other period specified in this Agreement, the energy and water savings for such Savings Year (or other period) resulting from the installation and operation of the Project, expressed in dollars, based on the reduction in units of energy and water use compared with Baseline Energy and Water Consumption using the energy and utility prices and an annual escalation rate for such prices set forth in Schedule I (Measurement and Verification Plan; Methodology to Adjust Baselines), and as calculated in accordance with the Measurement and Verification Plan.  Energy and Water Savings may be adjusted, in accordance with Schedule I (Measurement and Verification Plan; Methodology to Adjust Baselines) to reflect the impact (positive or negative) of Uncontrollable Circumstances, Change Orders or Material Changes on energy and water reductions to reflect the expected reductions had such impacts not occurred.  Energy and Water Savings do not include operational savings, savings from avoided maintenance or capital costs, or savings (or reduced savings) from changes in energy prices as compared to the escalated prices to be set forth in Schedule I (Measurement and Verification Plan; Methodology to Adjust Baselines).

	Energy Performance Contracting Act is defined in Paragraph C of the Background.
[bookmark: _cp_text_1_89]
	Energy Star Portfolio Manager, or its successor program as defined by the U.S. Department of Energy, is an online tool used to measure and track energy and water consumption, as well as greenhouse gas emissions. It also benchmarks the performance of one building or a whole portfolio of buildings.

Final Completion means that conditions set forth in Section 4.3(a) have been met.
Final Completion Certificate is defined in Section 4.3(a)(vi).
Final Completion Date means the date on which Final Completion occurs.
Good Industry Practice means those practices, methods and acts that at any particular time, in the exercise of reasonable judgment, and consistent with current utility, telecommunications, data processing and software development industry practices, as applicable, would have been expected to accomplish the desired result in the manner consistent with Applicable Law, Applicable Codes, and standards of reliability, safety, efficiency and environmental protection in effect at such time, including the exercise of that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced energy services contractor engaged in the same type of undertaking under the same or similar circumstances. 
Guaranteed Final Completion Date means the date that is [___] days after the date of the Notice to Proceed, as it may be extended from time to time by a Change Order. 
Guaranteed Full Term Savings means the sum of all Guaranteed Savings to be achieved by the Agency for all Savings Years over the term of this Agreement as calculated in accordance with Schedule J (Project Cash Flow Analysis and Saving Guarantee).  
Guaranteed Savings means the Energy and Water Savings levels guaranteed by the Contractor as set forth in Schedule J (Project Cash Flow Analysis and Saving Guarantee).
Guaranteed Savings Payment is defined in Section 10.3(a).
Hazardous Substance means any substance, material, gas, or particulate matter that is regulated by any governmental authority as an environmental pollutant or dangerous to public health, public welfare, or the natural environment, including protection of non-human forms of life, land, water, groundwater, and air, including any material or substance that is (a) defined as “toxic,” “polluting,” “hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” “solid waste” or “restricted hazardous waste” under any provision of local, state, or federal law; (b) petroleum, including any fraction, derivative or additive; (c) asbestos; (d) polychlorinated biphenyls; (e) radioactive material; (f) designated as a “hazardous substance” pursuant to the Clean Water Act, 33 U.S.C. § 1251 et seq. (33 U.S.C. § 1251); (g) defined as a “hazardous waste” pursuant to the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq. (42 U.S.C. § 6901); (h) defined as a “hazardous substance” pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et seq. (42 U.S.C. § 9601); (i) defined as a “chemical substance” pursuant to the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq. (15 U.S.C. § 2601); or (j) defined as a pesticide pursuant to the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq. (7 U.S.C. § 136).
Indenture is defined in Paragraph H of the Background.
Independent Owner’s Representative (IOR) is a third-party hired by the SEU to act as a representative for the Agency during the preparation of the Investment Grade Audit including review of the Audit Report and selection of ECM’s designed to achieve required approval of the OMB.  Upon approval of a Guaranteed Savings Agreement the IOR will assist the Agency with oversight of Construction Work, verification of Construction Unit Completion, including testing and balancing/commissioning, and obtaining the Final Completion Certificate.  Upon completion of the Construction Work, the IOR will assist the Agency in determining compliance with the Measurement and Verification Plan. 
Installment Payment Agreement means the Installment Payment Agreement, dated as of [________], between the Agency and the Issuer.
Installment Payments means the schedule of installment payments as set forth in Schedule N (Installment Payments) to be made during the term of, and in accordance with, the Installment Payment Agreement.
Investment Grade Audit Agreement means that energy audit agreement, dated [__________], by and between the Agency and the Contractor.
Issuer is defined in Paragraph H of the Background.
[bookmark: _cp_text_1_91]Late Payment Rate means, with respect to any amount due under this Agreement, a rate per annum equal to the lower of (a) the prime interest rate as published from time to time in The Wall Street Journal on the first day that such amount becomes past due plus 1% and (b) the highest rate allowed by law (29 Del. C. §6516(d)).
Material Change means any change in or to the Agency Facilities, whether structural, operational or otherwise in nature, that increases or decreases annual energy consumption at the Agency Facilities, as determined in accordance with the Measurement and Verification Plan, by more than 5% after adjustments for climatic variations, including the following:
(a)	manner of use of the Agency Facilities; 
(b)	hours of operation of the Agency Facilities or of any equipment or energy using systems operating at the Agency Facilities; 
(c)	occupancy of the Agency Facilities; 
(d)	modification, renovation or construction at the Agency Facilities; 
(e)	permanent changes in the Standards of Comfort; 
(f)	a change in the types and quantities of equipment used at the Agency Facilities; and
(g)	the effect of any malfunction, emergency or other event or condition described in Section 9.4(a) as to which the Agency failed to notify the Contractor in accordance with Section 9.4(a).
Measurement and Verification Plan means the plan by which the Energy and Water Savings will be measured and verified as set forth in Schedule I (Measurement and Verification Plan; Methodology to Adjust Baselines).

Measurement and Verification Services means the services described in Schedule I (Measurement and Verification Plan; Methodology to Adjust Baselines).
Milestone Schedule means the schedule set forth in Schedule F (Construction Price and Milestone Schedule).
Notice to Proceed is defined in Section 2.2(c).
OMB shall mean the Office of Management and Budget for the State of Delaware.
[bookmark: _cp_text_28_93][bookmark: _cp_text_1_96]OMB Project Manager is a State employee or agent assigned by the OMB to work with the Contractor and Agency, when OMB, in its sole discretion determines one is necessary for the Project, to ensure compliance with this Agreement and State standards.[footnoteRef:1] [1:  For State Agency contracts.] 

Operating Period Payments means the payments to be made by Agency to Contractor as set forth in Schedule M (Operating Period Payments).
Person means any individual, partnership, corporation, association, business, trust, government or political subdivision thereof, governmental agency or other entity.
Program is defined in Paragraph C of the Background.
Program Agreement means the Program Agreement among SEU, the Agency and the Contractor in substantially the form of Exhibit 3 (Form of Program Agreement).
Project is defined in the first paragraph of this Agreement.
Quarterly Savings Statement is defined in Section 10.5(b)
[bookmark: _cp_text_1_97][bookmark: _cp_text_1_98]Savings Year means the year beginning on the first day of the month following the Guaranteed Final Completion Date and ending on the last day of the Agency fiscal year and each Agency fiscal year thereafter, except that the final Savings Year will end on the last day of the term of this Agreement.
Scope of Work means the descriptions of, and specifications for, the Construction Work set forth in Schedule A (Scope of Construction Work).
SEU is defined in Paragraph B of the Background.
Sites means the locations for the performance of the Construction Work within the Agency Facilities identified as such in Schedule B (Description of Agency Facilities; Pre-Existing Equipment Inventory; Current and Known Future Capital Projects).  
State means the State of Delaware.
Standard of Care is defined in Section 11.2.
Standards of Comfort means the standards for heating, cooling, hot water and lighting described in Schedule H (Standards of Comfort).
[bookmark: _cp_text_1_102][bookmark: _cp_text_1_104]Subcontractors means those Persons who are subcontractors to the Contractor, and those subcontractors’ subcontractors of any tier, that supply services or materials to the Contractor in discharge of the Contractor’s obligations under this Agreement.
Trustee is defined in Paragraph H of the Background.
Uncontrollable Circumstance means, with respect to either party, an act, event or condition that has a material adverse effect on the rights or the obligations of such party under this Agreement and that is beyond the reasonable control of the party relying thereon as justification for not performing an obligation or complying with any condition required of such party under this Agreement, including:
[bookmark: _cp_text_1_105](a)	acts of God; labor disturbances; accidents; failure of a governmental entity to issue a permit or approval required for performance when the Contractor has filed proper and timely application with the appropriate government entity; civil disorders; acts of aggression; changes in any law or regulation adopted or issued by a governmental entity after the date of this Agreement; a court order; explosions; failure of utilities; material shortages; 
(b)	the adoption, promulgation, modification or reinterpretation after the date of this Agreement of any Applicable Law that was not adopted, and/or officially published in The Congressional Record, The Federal Register or the legislative or regulatory publication of the jurisdiction of the Applicable Law on or before the date of this Agreement;
(c)	as to a party, the negligence, willful misconduct or unexcused failure to perform of the other party; and
(d)	as to the Contractor (i) any unknown or concealed condition at the Agency Facilities that the Contractor could not have reasonably discovered before entering into this Agreement, (ii) the discovery of Hazardous Substances on the Agency Facilities for which the Agency is responsible pursuant to Section 6.2, including the presence of asbestos-containing materials, and (iii) any condition at the Agency Facilities identified in the Audit Report but not included in the Scope of Work;
provided that Uncontrollable Circumstance does not include (A) strikes or other labor actions arising from labor relations issues involving the employees of the Contractor or Subcontractors in connection with the performance of the Work or (B) any Hazardous Substance for which the Contractor is responsible under Section 6.1.
Unit Completion Certificate is defined in Section 4.2(a)(iii).
Warranties is defined in Section 8.1(b).
Warranty Period is defined in Section 8.1(c).
[bookmark: _cp_text_2_106]Work means the Construction Work and the Measurement and Verification Services, together with any other obligation or undertaking of Contractor pursuant to this Agreement.
[bookmark: _Toc460506039]Conventions.  Unless otherwise expressly provided in this Agreement:
references to Persons include their successors and permitted assigns;
the term “include,” “includes” or “including” means include, includes or including without limitation (as the case may be);
[bookmark: _cp_text_1_108]references to the Articles, Sections, Schedules and Exhibits mean the articles and sections of, and the exhibits to, this Agreement;
the term “day” means a calendar day and includes Saturdays, Sundays and holidays, except that, if any obligation for the payment of money under this Agreement falls due on a Saturday, Sunday or a holiday on which the State is not open for business, the payment will be due on the next business day thereafter;
[bookmark: _cp_text_1_112][bookmark: _cp_text_1_113]all references to a statute, regulation, law, agreement or instrument mean such statute, regulation, law, agreement or instrument as it may be amended, amended and restated or supplemented from time to time, including (in the case of statutes, regulations or laws) by successor statutes, regulations or laws and (in the case of agreements or instruments) by written waiver or written consent;
references to a party means a party to this Agreement;
[bookmark: _cp_text_2_115]a reference to a governmental agency, department, board, commission or other public body or to a public officer includes an entity or officer that or who succeeds to or performs substantially the same functions as those performed by such governmental agency, authority, department, board, commission or other public body or to a public officer; and
(a) [bookmark: _cp_blt_1_117][bookmark: _cp_text_1_118]any reference to a notice, consent, waiver, authorization or approval given under this Agreement means a written notice delivered in accordance with Section 13.3.
[bookmark: _Toc460506040]

conditions precedent to commencement of construction work
[bookmark: _Toc460506041]Conditions Precedent.  
The obligations and liabilities of each party under this Agreement (except Articles 2, 6, 8, and 12 and, to the extent applicable, Articles 1, 11, and 13) are subject to the satisfaction or waiver of each of the following conditions precedent:
the Contractor has completed its final Audit Report, and the Agency has accepted it.  
the amount of the Guaranteed Savings for each Savings Year set forth in Schedule J (Project Cash Flow Analysis and Saving Guarantee) exceeds the amount required to pay all Installment Payments and Operating Period Payments payable with respect to such Savings Year in the absence of adjustments resulting from a Change Order or Material Change; provided that if the Installment Payment Schedule set forth in Schedule N (Installment Payments) is for a period of years less than the term of this Agreement, the condition in this Section 2.1(a)(ii) will be measured on an aggregate basis over the term of this Agreement and the Installment Payment Agreement, respectively, rather than on an annual basis;
the Bonds have been issued, a portion of the net proceeds thereof have been deposited into the Agency Project Account, and all conditions to making the initial draw thereof have been satisfied;
all permits, licenses, authorizations and approvals required to be obtained to commence the Construction Work have been obtained including OMB engineering design review approval as required by 29 Del. C. §6307A;
SEU, the Agency and the Contractor have entered into the Program Agreement; 
no action, suit, proceeding or official investigation shall have been overtly threatened, publicly announced or commenced by any Person or any federal, State or local governmental authority or agency, or in any federal, State or local court (excluding any action, suit, proceeding or official investigation which, in the opinion of counsel acceptable to the Agency and the Contractor, is without merit) that challenges the validity of this Agreement or any of the agreements contemplated hereby or seeks to enjoin, assess civil or criminal penalties against, assess civil damages against or obtain any judgment, order or consent decree against either party hereto with respect to this Agreement or any of the transactions contemplated hereby; and
the representations of the other party set forth in Section 13.1(a) and Section 13.1(b), respectively, are true and correct in all material respects as of the date of the Notice to Proceed as if made on and as of such date; and such other party has delivered to such party a certificate of its authorized representative, dated the date of the Notice to Proceed, to such effect.
The obligations and liabilities of the Agency under this Agreement (except Section 2.2) are further subject to the satisfaction or waiver of each of the following conditions precedent:
the Contractor has delivered to the Agency payment and performance bonds, substantially in the form of Exhibit 1 (Forms of Payment and Performance Bonds) and issued by a surety reasonably acceptable to the Agency in support of the Contractor’s obligation to perform the Construction Work and other obligations arising prior to Final Completion, in the amount of the Construction Price; and
the Contractor has submitted to the Agency certificates of insurance evidencing that the Required Insurance is in effect.  
[bookmark: _Toc460506042]Satisfaction of Conditions Precedent.  
Each party shall exercise good faith and due diligence in satisfying the foregoing conditions precedent and giving prompt notice to the other party when such conditions precedent have been satisfied or waived in writing by the party whose obligation is conditioned thereon.
Either party shall promptly notify the other party if any condition precedent is incapable of being satisfied.
When (i) both parties agree that all conditions precedent are satisfied or that they are prepared to waive any conditions not so satisfied and (ii) the Agency has determined that the Contractor should begin the Construction Work, the Contractor and the Agency shall execute an instrument in which (A) each of them states that all of the conditions precedent to its obligations set forth in this Article 2 have been satisfied or waived and (B) the Agency directs the Contractor to begin the Construction Work (such instrument, the “Notice to Proceed”).  
If either party delivers a notice that one or more conditions precedent cannot be satisfied pursuant to Section 2.2(b) above, or if any condition precedent is not satisfied or waived by [___________], in either case for reasons not due to the terminating party’s failure to comply with its obligations under Section 2.2(a), then (i) either party may at any time thereafter until such conditions have been satisfied or waived, by notice to the other party, terminate this Agreement, (ii) neither party will be liable to the other for any such termination and (iii) each party will bear its own expenses attributable to the transactions contemplated by this Agreement.
[bookmark: _Toc460506043]Agency’s Right to Terminate Prior to Commencement of Construction Work.
In addition to its rights under Section 2.2, the Agency shall have the right to terminate this agreement and not proceed with the Construction Work at any time prior to the issuance of the Notice to Proceed.  Should the Agency exercise such right, other than for a reason specified in Section 2.2(d), the Agency agrees to pay the Contractor the costs incurred in conducting the Audit Report.  The Contractor will provide documented and invoiced costs and expenses incurred in conducting the Audit Report.
If this Agreement is terminated pursuant to this Section 2.3, the Contractor agrees to provide the Agency with copies of any preliminary notes, reports and analyses that were produced prior to the effective date of the termination.  Such documentation shall be used by the Agency to help determine the extent of work completed by the Contractor prior to termination and shall become the property of the Agency.
[bookmark: _Toc460506044]
construction
[bookmark: _Toc460506045]Construction Work.  
The Contractor shall provide, in a good and workmanlike manner, all services, supervision, labor, materials and equipment, supplies, miscellaneous materials, and machinery necessary to design, engineer, procure, construct, install and commission the ECM Installations (the “Construction Work”).  The Construction Work includes the following activities:
the preparation and completion of a detailed design of the Construction Units;
the acquisition, delivery, construction, assembly and installation of the ECM Installations at the Agency Facilities, including the procurement, expediting, inspection, installation, construction, assembly and erection of all required structures and ECM Installations in accordance with Schedule A (Scope of Construction Work) in such a manner so as to permit Agency’s Facilities as improved by the ECM Installations to be operated to maintain the Standards of Comfort;
the provision of the ECM Installations Operation Manual for each Site for the operation and maintenance of the ECM Installations located at such Site; 
commissioning and testing the ECM Installations; and
the performance of each of the Contractor’s other obligations under this Agreement, other than its obligations to provide the Measurement and Verification Services and to pay the Guaranteed Savings Payment, if any, and any obligations arising from or relating to such obligations.
Upon execution of the Notice to Proceed, the Contractor shall promptly begin and diligently prosecute to completion the Construction Work.
Within 30 days after the date of the Notice to Proceed, the Contractor shall provide the Agency with a critical path schedule meeting the requirements of Exhibit 9 (Requirements for Critical Path Schedule).  The Contractor shall use the critical path method to monitor and analyze the factors that are delaying or could delay achieving Construction Unit Completion of any Construction Unit.  The Contractor shall continually update the critical path schedule so that it at all times reflects the current status of the Construction Work.  Updates of the critical path schedule do not affect the Guaranteed Final Completion Date, which can only be modified by a Change Order.
[bookmark: _Toc460506046]Permits and Approvals.  The Contractor shall, at its own expense, obtain all necessary permits and approvals for performance of the Construction Work.  The Agency shall use its reasonable efforts to assist the Contractor in obtaining any such permits or approvals, including execution and delivery of applications required to be in the name of the Agency.  The Agency will not be responsible for payment of any expenses or fees incurred in obtaining any such permit or approval.  The Contractor shall deliver copies of each such permit or approval to the Agency before the Contractor commences the portion of the Construction Work to which such permit or approval relates.
[bookmark: _Toc460506047]Work Force.  The Contractor shall furnish a competent and adequate staff as necessary for the proper administration, coordination and supervision of the Construction Work; organize the procurement of all materials and equipment so that they will be available at the time they are needed for the Construction Work; and ensure that an adequate force of skilled workers are available to complete the Construction Work in accordance with all requirements of this Agreement.  All such workers will meet the minimum qualifications set forth in Exhibit 8 (Contractor’s Employee Qualifications), and will comply with the Agency’s codes of conduct set forth in Exhibit 7 (Agency’s Conduct Requirements).
[bookmark: _Toc460506048]Project Manager.  The Contractor shall employ a competent individual to act as a project manager (the “Contractor Project Manager”) and be responsible for the coordination and performance of the Construction Work and be authorized to commit the Contractor with regard to manpower, schedule, coordination, and cooperation.  The Contractor Project Manager shall cooperate with the OMB Project Manager, the IOR, and/or any Agency representative. The Contractor Project Manager must have at least five (5) years of documented experience in responsible field supervision for projects of comparable size and complexity.  The Contractor Project Manager or its designee must be present at the Agency Facilities during normal working hours.  The Contractor shall give the Agency advance notice if it intends to remove or replace the Contractor Project Manager.  In the event the Contractor Project Manager fails to perform its duties under this Agreement, the Contractor shall replace the Contractor Project Manager with an individual reasonably acceptable to the Agency and with the qualifications described in this Section 3.4.
[bookmark: _Toc460506049]Condition of the Agency Facilities.  The Contractor (a) represents that it has satisfied itself as to the nature and location of the Agency Facilities, the suitability of the Agency Facilities for the performance by the Contractor of the Construction Work, the character of equipment and facilities needed before and during the performance of the Construction Work and all other matters relating to the Agency Facilities that could affect the Construction Work and (b) subject to paragraph (d) of the definition of Uncontrollable Circumstances, agrees that the Agency Facilities, except as specifically agreed in the Scope of Work, are sufficient in their current condition for the performance by the Contractor of the Construction Work.  
[bookmark: _Toc460506050]Coordination.  The Contractor and the Agency shall coordinate in advance the Contractor’s use of spaces on the Agency Facilities to minimize loss of use of the Agency Facilities by the Agency while maintaining safety of all persons at the Agency Facilities or the Agency Property and avoiding delay of Construction Work.  
[bookmark: _Toc460506051]Exclusive Use of Sites.  
If the parties agree pursuant to Section 3.6 that the Contractor will have exclusive use of all or a portion of any Site as a workspace for the Construction Work, the Contractor shall maintain such workspace in a safe and orderly manner and take reasonable steps to protect equipment, tools and materials used in the Construction Work, the Agency’s existing equipment, and the Agency Facilities from harm, theft and misuse.
Notwithstanding subsection (a) above, the Agency’s security, emergency or maintenance personnel will at all times have access to any portion of the Agency Facilities, provided that non-emergency access will not unreasonably interfere with the Construction Work.  
[bookmark: _Toc460506052]Responsibility for Damages.  The Contractor shall perform the Construction Work in such a manner so as not to harm the Agency Facilities or its operating systems.  The Contractor shall, at its own cost, repair and restore to its original condition any area of damage, including to the building fabric or equipment that is intended to continue in service, caused by its performance of the Construction Work.  
[bookmark: _Toc460506053]Inspections.  The OMB Project Manager, the IOR, the Agency and its designees will have the right to monitor and inspect the Construction Work.  Such Persons may not unreasonably interfere with the performance of the Construction Work.  At the request of the Agency, the IOR, or the OMB Project Manager, the Contractor shall uncover such portions of the Construction Work as the Agency, the IOR, or the OMB Project Manager may direct.  If the exposed Construction Work meets the requirements of this Agreement, the Agency shall reimburse the Contractor for the costs of uncovering and replacing the Construction Work and the Guaranteed Final Completion Date will be extended by the number of days of delay, if any, caused by uncovering and replacing the Construction Work.  If the exposed Construction Work does not meet the requirements of this Agreement, the costs of uncovering and replacing such Construction Work shall be borne by the Contractor and the Guaranteed Final Completion Date will not be extended.  Contractor will promptly correct any defect or deficiency in the Work or Work that does not otherwise meet the Standard of Care as defined in Section 11.2 of this Agreement and as identified in the course of the Construction Work.
[bookmark: _Toc460506054]Delivery and Review of Documents.  The Contractor shall submit to the Agency, the IOR, and the OMB Project Manager the documents described in Exhibit 2 (Contractor Documents) in the form described in, and otherwise in accordance with, the requirements set forth in Exhibit 2 (Contractor Documents) (the “Contractor Documents”), along with all supporting materials reasonably necessary to review such Contractor Documents, before beginning any construction or installation of the portion of the Work that such documents address.  The Agency, the IOR, and the OMB Project Manager shall provide to the Contractor their comments on any Contractor Document (other than as-built drawings) within thirty (30) days of receiving it and the supporting materials; provided that, if more than one set of the Contractor Documents and supporting materials is delivered within any thirty-day period, the parties shall mutually agree on the Agency’s, the IOR’s, and the OMB Project Manager’s review periods for each such set.  If the Agency, the IOR, and the OMB Project Manager do not respond within such thirty-day period, the Contractor Documents will be deemed to have been reviewed and the Contractor will be entitled to proceed.  The Contractor is not required to deliver and the Agency, the IOR, and the OMB Project Manager are not required to review shop drawings that are not part of the Contractor Documents.
[bookmark: _Toc460506055]Effect of Review and Inspection.  The rights of the Agency, the IOR, and the OMB Project Manager to review the Contractor Documents and to monitor and inspect the Construction Work will not create the right to stop or otherwise impede the Construction Work.  In no event will the exercise of, or failure to exercise, rights to monitor or inspect the Construction Work or to review the Contractor Documents constitute acceptance or approval thereof or relieve the Contractor of any of its obligations under this Agreement.
[bookmark: _Toc460506056]Project Meetings.  The Contractor shall provide for regularly scheduled project meetings and shall give reasonable advance notice and an agenda of such meetings to the Agency, the IOR, and the OMB Project Manager.  The Contractor shall record minutes and deliver copies of minutes of meetings to the Agency within five business days after each meeting.  The Contractor shall schedule additional project meetings at the reasonable request of the Agency, the IOR, and the OMB Project Manager.  
[bookmark: _Toc460506057]Progress Reports.  The Contractor shall submit to the Agency by the fifth day of each month prior to the Final Completion Date (a) a written progress report in form and substance reasonably acceptable to the Agency, with respect to the prior month and (b) an updated Construction Schedule.
[bookmark: _Toc460506058]Uncontrollable Circumstances.  
If, as a result of an Uncontrollable Circumstance, either party is prevented from performing or is delayed in the performance of any of its obligations under this Agreement (other than an obligation to pay money), such prevention of or delay in performance will, subject to such party’s satisfaction of the conditions precedent in subsection (b) below, be excused during any period in which such performance is prevented or delayed by an Uncontrollable Circumstance, and for such period thereafter as necessary to correct the adverse effect of such Uncontrollable Circumstance; provided that the failure to pay any amounts owed hereunder (whether accruing prior to or during the Uncontrollable Circumstance) in a timely manner will not be excused by an Uncontrollable Circumstance.  In the case of an Uncontrollable Circumstance affecting the Contractor, the Contractor will be entitled to a Change Order pursuant to Section 5.2(d).
A party will be excused from performance hereunder as a result of an Uncontrollable Circumstance subject to the following conditions:
such party gives the other party prompt notice describing the particulars of the Uncontrollable Circumstance and the potential duration of the prevention of or delay in performance; and
[bookmark: _cp_text_1_171]such party uses its commercially reasonable efforts to (A) mitigate the impact of the Uncontrollable Circumstance on its performance, (B) pursue insurance and any other third-party reimbursement that may reasonably be expected to be obtained with respect to the Uncontrollable Circumstance and (C) overcome the prevention of or delay in performance, and performance is resumed at the earliest practicable time after cessation of the Uncontrollable Circumstance. For clarification, if an Agency pursues insurance, it must consult with the Office of Insurance Coverage within the OMB.
[bookmark: _Toc460506059]Training.  The Contractor shall provide such training to employees or contractors designated by the Agency as is necessary to operate the ECM Installations in accordance with the ECM Installations Operation Manual.
[bookmark: _Toc460506060]Subcontractors.  
[bookmark: _cp_text_1_174]The Contractor may not enter into an agreement with a Subcontractor having a value greater than $500,000 without the Agency’s consent, which it may not unreasonably withhold.  Such consent will not relieve the Contractor of any of its obligations under this Agreement.  The Agency hereby consents to the Contractor entering into a subcontract with any Subcontractor identified in Schedule E (Approved Subcontractors).
The Contractor will be as fully responsible to the Agency for the acts and omissions of Subcontractors or persons directly or indirectly employed by them as it is for the acts or omissions of persons employed by the Contractor.  Nothing in this Agreement will create any contractual relationship between any Subcontractor and the Agency.  The Agency will have no obligation to pay directly, or cause the payment of, any Subcontractor.
[bookmark: _cp_text_2_175]The Contractor hereby assigns to the Agency, its successors and assigns all of the Contractor’s right, title, and interest in all agreements with Subcontractors having a value greater than $500,000, provided that such assignment will only be effective upon (i) acceptance of such assignment by the Agency by notice to the Subcontractor and (ii) the termination of this Agreement for an Event of Default by the Contractor.  Until the time, if any, that such assignment is accepted, the Agency will not be responsible for performance under this assignment or under any agreement with any Subcontractor and no Subcontractor will have any claim or cause of action against the Agency.  Upon the Agency’s acceptance of any such assignment, the Contractor will have no further obligations under the assigned agreement except with respect to matters arising from the conduct of the Contractor and the applicable Subcontractor prior to the date of such acceptance.  All such agreements with Subcontractors must include a provision agreeing to and acknowledging this assignment.  
[bookmark: _Toc460506061]Access to the Agency Facilities.  
The Agency shall provide access, including any security escorts detailed in Schedule A (Scope of Construction Work) to the Agency Facilities for the Contractor to perform the Construction Work during regular business hours, or such other reasonable hours as may be requested by the Contractor and agreed to by the Agency, provided the personnel performing the Construction Work perform in accordance with the Agency’s written policies regarding contractor personnel, a copy of which has been provided to the Contractor.  
[bookmark: _cp_text_2_178]Unless the Agency’s policies, including but not limited to its security policy, prohibit it, the Agency shall provide reasonable rent free space for the Contractor, or any of its Subcontractors, to mobilize and store its supplies, tools and equipment during the performance of the Construction Work for which such storage may be required.  The Contractor shall maintain such space in a safe and orderly manner.
[bookmark: _Toc460506062]
start-up and commissioning; completion
[bookmark: _Toc460506063][bookmark: _cp_text_1_180]Systems Startup and ECM Installations Commissioning.  The Contractor shall conduct a thorough and systematic performance test of each element and total system of the installed ECM Installations in accordance with Schedule D (Construction Unit Commissioning and Performance Testing; Operating Parameters of ECMs; Manufacturers Warranties) and the Commissioning and Test Plan.  Testing (including balancing, as applicable) must be designed to determine if each ECM Installation is functioning in accordance with both its published specifications and the requirements of this Agreement and to determine if modified building systems, subsystems or components are functioning properly within the new integrated environment.  The Contractor shall provide notice to the Agency of each scheduled test and the Agency and its invitees will have the right to be present at any or all such tests.  The Contractor shall correct and adjust all deficiencies in the Construction Work that are observed during system commissioning procedures.  
[bookmark: _Toc460506064]Construction Unit Completion.  
Construction Unit Completion for a Construction Unit will occur when the following conditions have been met:
the performance of the Construction Work relating to such Construction Unit is complete, except for those items specified in a punch list for such Construction Unit, prepared by the Contractor and approved by the Agency, listing all items of the Construction Work relating to such Construction Unit that have not yet been completed, which items may not, during the period of time needed for their completion, materially impair the normal operation of the Construction Unit or activities at the Site or Sites on which such Construction Unit is located; 
[bookmark: _cp_text_1_181]the Construction Unit has been commissioned and successfully tested in accordance with Schedule D (Construction Unit Commissioning and Performance Testing; Operating Parameters of ECMs; Manufacturers Warranties) and the Commissioning and Test Plan, the contractor has delivered its report (the “Commissioning and Test Report”) documenting completion of the required procedures and setting forth the results of the performance tests together with any background information required to evaluate the commissioning and test results (and balancing, as applicable), and the results set forth in the Commissioning and Test Report demonstrate that the Construction Unit meets the requirements set forth in Schedule D (Construction Unit Commissioning and Performance Testing; Operating Parameters of ECMs; Manufacturers Warranties) for such Construction Unit; and
The Contractor has delivered a certificate (the “Unit Completion Certificate”) substantially in the form of Exhibit 11 (“Form of Unit Completion Certificate”) certifying that all of the preceding conditions in this Section 4.2 have been satisfied; provided that, if the Agency subsequently raises any valid objection to such certificate in accordance with subsection (b) below, such certificate will not be deemed to be delivered until such objection is satisfied.
Within 30 days of receipt of the Unit Completion Certificate, the Agency shall either approve the Unit Completion Certificate or state its objection and provide the Contractor with a detailed explanation therefor.  Any such objection will be resolved in accordance with Section 11.9 below.  If the Agency fails to approve or object to the Unit Completion Certificate within such 30-day period, the Unit Completion Certificate will be deemed to have been approved.  If the Agency has approved or been deemed to have approved the Unit Completion Certificate, or the Agency has objected to the Unit Completion Certificate and such objection has subsequently been determined to be unsubstantiated, the approval or deemed approval will be considered to have been given as of the original date of delivery of the Unit Completion Certificate.  If the Agency validly objects to the Unit Completion Certificate, then the date of approval will be considered to be the date that the Contractor has satisfied such objection.  
[bookmark: _Toc460506065]Final Completion.
Final Completion will be achieved as of the latest date that any of the following conditions has been satisfied or deemed to have been satisfied:
each Construction Unit has achieved Construction Unit Completion;
the performance of the Construction Work is complete, including all punch list items;
the Agency Facilities and the Agency Property are clear of all liens, claims, security interests or encumbrances arising out of or in connection with the performance of the Construction Work;
[bookmark: _cp_text_1_182]the Contractor has delivered all Contractor Documents including as-built drawings and has completed the training program described in Section 3.15 above;
there are no outstanding Contractor Events of Default or events that with the passage of time or the giving of notice would become Contractor Events of Default; and
the Contractor has delivered to the Agency a certificate (the “Final Completion Certificate”) substantially in the form of Exhibit 12 (“Form of Final Completion Certificate”), certifying that all of the preceding conditions in this subsection (a) have been satisfied; provided that, if the Agency subsequently raises any valid objection to such certificate in accordance with subsection (b) below, such certificate will not be deemed to be delivered until such objection is satisfied.
Within 30 days of receipt of the Final Completion Certificate, the Agency shall either approve the Final Completion Certificate or state its objection and provide the Contractor with a detailed explanation therefor.  Any such objection shall be resolved in accordance with Section 11.9 below.  If the Agency fails to approve or object to the Final Completion Certificate within such 30-day period, the Final Completion Certificate will be deemed to have been approved.  If the Agency has approved or been deemed to have approved Final Completion Certificate, or the Agency has objected to the Final Completion Certificate and such objection has subsequently been determined to be unsubstantiated, the approval or deemed approval will be considered to have been given as of the original date of delivery of the Final Completion Certificate.  If the Agency validly objects to the Final Completion Certificate, then the date of approval will be considered to be the date that the Contractor has satisfied such objection.
[bookmark: _Toc460506066]
changes to the CONSTRUCTION work
[bookmark: _Toc460506067]General.  Except as provided in Section 5.2(e) below, the Contractor may not implement any change to the Construction Work (a “Change”), unless the parties execute a written agreement (a “Change Order”).
[bookmark: _Toc460506068]Change Orders.
As promptly as practicable after any proposal for a Change by the Agency or the Contractor, the Contractor shall prepare and deliver to the Agency an estimate of the financial, scheduling and performance impact of such Change.
Upon the Agency’s written authorization following opportunity for Agency to review Contractor’s estimate pursuant to Section 5.2(a), the Contractor shall prepare a written proposal for the Change (a “Change Proposal”) setting forth (i) a description of the Change, (ii) the impact that such Change would have on (A) the Guaranteed Final Completion Date, (B) Guaranteed Savings and (C) the Milestone Schedule and (iii) a firm price for implementing such Change.
[bookmark: _cp_text_2_183][bookmark: _cp_text_2_185][bookmark: _cp_text_1_186]If the Agency proposes a Change within the general character of the Scope of Work and the parties cannot agree on a firm price for implementing a Change Order pursuant to Section 5.2(b), then, subject to agreement on the matters set forth in subsection (b)(ii) above, the Agency will have the right to require the Contractor to implement such Change for a price equal to (i) the Actual Cost of implementation times (ii) 1.15.  As used herein, “Actual Cost” means the total of (A) the amount of all wages and salaries that the Contractor directly pays to its permanent and temporary employees that are engaged in the performance of the Construction Work at the Agency Facilities plus (B) payroll taxes and employee benefits actually paid in addition to (rather than as a deduction from) the amount set forth in (A) at a rate of 35 percent plus (C) the cost of Subcontractors, materials and equipment.  In no event will Actual Cost include any amounts paid to a Subcontractor that is an affiliate of the Contractor, which amounts are in excess of the price that would otherwise have been obtained from another Person in an arm’s length transaction.  
The Contractor will be entitled to a Change Order as a result of an Uncontrollable Circumstance.  In such case, the Contractor shall prepare and submit a Change Proposal to the Agency.  If the parties cannot agree on a firm fixed price for the Change Order, the Contractor will implement the Change under the terms set forth in subsection (c) above.  Any amount payable to the Contractor pursuant to this subsection (d) will be reduced so as to prevent double recovery by the net proceeds of insurance or other third-party payments received by the Contractor in connection with the Uncontrollable Circumstance.
If in connection with a proposed Change Order under either Section 5.2(c) or (d) the parties cannot agree on any matters set forth in Section 5.2(b)(ii), either party may seek resolution of the Dispute pursuant to Section 11.9 (Dispute Resolution).
Notwithstanding the provisions of this Article 5 to the contrary, if an emergency arises due to an Uncontrollable Circumstance and the Contractor (i) after making a reasonable, good faith attempt to notify the Agency, is unable to communicate with, or fails to hear from, the Agency regarding such emergency and (B) reasonably believes a Change is necessary to mitigate adverse effects of such Uncontrollable Circumstance, the Contractor may proceed with such Change and may recover the costs of such Change but is limited to those actual costs required to mitigate the emergency.  The Agency is to comply with 29 Del. C. § 6907 and § 6963.  Any such change shall constitute a Change Order unless the Agency disputes the reasonableness of the Contractor’s action or of the costs incurred by the Contractor in taking such action.  Any such Dispute shall be resolved in accordance with Section 11.9 below.
[bookmark: _Toc460506069]
hazardous substances
[bookmark: _Toc460506070]Contractor’s Responsibilities.  
The Contractor will have the exclusive responsibility for the detection, identification, monitoring, handling, removal, transport, storage and disposal of, and all remediation of the Agency Facilities and the Agency Property made necessary from (i) any Hazardous Substances that were deposited or discarded thereon by the Contractor or a Subcontractor, (ii) any Hazardous Substances contained in lamps and ballasts that are replaced by the Contractor as part of the Construction Work and (iii) any other Hazardous Substances for which the Contractor has accepted responsibility in Schedule A (Scope of Construction Work).
If the Contractor discovers Hazardous Substances at a Site for which the Agency is responsible under Section 6.2, the Contractor shall immediately cease Construction Work at such Site, remove all Contractor and Subcontractor personnel from such Site and notify the Agency.  The Contractor may not undertake further Construction Work at such Site the area has been made safe by the Agency or Agency’s representatives, at the Agency’s expense and Contractor receives Agency’s written authorization to resume Work.
The Contractor shall enter into an agreement with an approved PCB ballast disposal company which will provide an informational packet, packing receptacles and instructions, labels and shipping materials, transportation, and recycling or incineration services for PCB ballasts to the Contractor.  All capacitors and asphalt potting compound materials removed from the Agency’s PCB ballasts must be incinerated in a federally approved facility.  The Contractor shall cause such disposal company to provide a Certificate of Destruction to the Agency.  The Contractor will be responsible for the proper and legal management of any of the Agency’s PCB ballasts removed as a result of the performance of the Construction Work until such time as the PCB ballasts are loaded onto an approved PCB ballast disposal company’s vehicle for transportation.
The Contractor shall enter into an agreement with an approved lamp disposal company for the disposal of lamps containing mercury which company will provide approved containers and materials required to label, transport, recycle or incinerate such lamps in accordance with Applicable Law, and provide the Agency with a copy of the manifest.
The Agency shall designate in writing one or more individuals to sign manifests of ownership on the Agency’s behalf for all PCB ballasts and mercury lamps removed from the Agency Facilities.  
[bookmark: _Toc460506071]Agency’s Responsibilities.  The Agency will have the exclusive responsibility for the detection, identification, monitoring, handling, removal, transport, storage and disposal of, and all remediation of the Agency Facilities and the Agency Property made necessary by, any Hazardous Substances at the Agency Facilities and the Agency Property, other than Hazardous Substances for which the Contractor is responsible under Section 6.1(a) above.
[bookmark: _Toc460506072]Contractor’s Representation.  The Agency acknowledges that the Contractor’s Scope of Work in the preparation of the Audit Report did not include or require the Contractor to identify Hazardous Substances and, other than as is expressly stated in Section 6.1 above, the Work does not include the identification, abatement, cleanup, control, removal, or disposal of Hazardous Substances.  However, the Contractor represents and warrants that any Hazardous Substances that it identified or knowingly encountered in conducting the audit reported in the Audit Report were reported by the Contractor to the Agency in the Audit Report.
[bookmark: _Toc460506073]
construction price; PAYMENTS 
[bookmark: _Toc460506074]Construction Price.  
In consideration for the performance of the Construction Work, the Agency shall cause the Trustee to pay to the Contractor $[●] (as it may be adjusted by Change Orders from time to time, the “Construction Price”).  The Construction Price will be paid as the Construction Work progresses in amounts determined in accordance with Schedule F (Construction Price and Milestone Schedule).
The parties acknowledge that the cost of completing the Audit Report is included in the Construction Price and will be payable upon issuance of the Notice to Proceed.
[bookmark: _Toc460506075]Application for Payment.  
Not later than the 10th day of each month, the Contractor shall submit to the Agency for its approval an Application for Payment with respect to milestones completed with respect to each Construction Unit in the prior month in accordance with Schedule F (Construction Price and Milestone Schedule), accompanied by such supporting information as may be reasonably necessary to substantiate the Contractor’s right to payment of the amounts requested.  
Within 30 days of its receipt of an Application for Payment, the Agency shall, subject to Section 7.3 below, submit the Application for Payment to the Trustee for the payment of all undisputed amounts set forth thereon.  If the Agency disputes any portion of the Application for Payment, the Agency shall authorize the Trustee to pay the undisputed amount and deliver notice to the Contractor stating its objections to the disputed amount and giving a detailed explanation therefor within such 30-day period.  If the Contractor disputes any such objection, the Dispute will be resolved pursuant to Section 11.9 below.  If the Dispute is resolved in favor of the Contractor, the Agency shall pay interest on the amount determined to be owed to the Contractor at the Late Payment Rate from the date on which such amount was originally due until the date paid. 
[bookmark: _Toc460506076][bookmark: _cp_text_2_190]Retainage.  An amount equal to 5% of the amount that would otherwise be due with respect to any Application for Payment relating to a Construction Unit (other than the Application for Payment for such retained amount) will be retained by the Trustee and will be payable to the Contractor on or after the date on which the Agency approves (or is deemed to have approved) a Unit Completion Certificate with respect to such Construction Unit.  The Contractor may draw the total amount so retained by submitting an Application for Payment to the Agency.  
[bookmark: _Toc460506077]
Warranties; INTELLECTUAL PROPERTY; title
[bookmark: _Toc460506078]Warranties.  
The Contractor warrants to the Agency that:
all Work will be performed in accordance with this Agreement and conform to the Standard of Care; and 
all Construction Work, including all materials and ECM Installations furnished as part of the Construction Work, will be new (unless otherwise specified in Schedule A (Scope of Construction Work), of good quality, free of defects or deficiencies in materials and workmanship and will be fit for its intended purpose.  
The foregoing warranties (the “Warranties”) are exclusive and, except as provided in Section 8.2(b) below, expressly given in lieu of all other warranties, whether statutory, oral or implied (including warranties of fitness for particular purpose, merchantability, custom or usage or otherwise), the existence of which are hereby disclaimed by the Contractor and waived by the Agency.
The Warranties with respect to each Construction Unit will be effective for a period of two years following the Construction Unit Completion Date for such Construction Unit (the “Warranty Period”); provided that the Construction Unit is operated and maintained in accordance with the ECM Installations Operation Manual.  
[bookmark: _Toc460506079]Defects.  
Following the discovery during the Warranty Period with respect to a Construction Unit of a defect or deficiency that is covered by the foregoing warranties (in either case, a “Defect”), the Contractor shall, as soon as practicable without materially interfering with the activities at the Agency Facilities, (i) correct such deficiency by, at its option, redesigning, repairing or replacing the defective Construction Work and (ii) demonstrate to the reasonable satisfaction of the Agency, by testing or otherwise, that the deficiency has been corrected.  
If the Contractor fails within a reasonable time following the discovery of any Defect during the Warranty Period and, after receipt of written notice from the Agency to begin, and to continue with diligence and promptness, to cure such Defect, the Agency may, without prejudice to any other remedy it may have and without the requirement to exercise any other remedy, cure such Defect.  In such case, the Contractor will be liable to the Agency for the reasonably documented costs of correcting such Defect, together with interest thereon from the date incurred at the Late Payment Rate.  The Contractor shall pay such amounts within 15 days of the Agency’s written demand therefor.  The exercise by the Agency of any of its rights under this subsection (b) will not diminish any of the Contractor’s obligations hereunder or any other rights or remedies available to the Agency at law or in equity.
[bookmark: _Toc460506080]Extension of Warranty Period.  The Warranty with respect to any portion of the Work in which a Defect was corrected during the Warranty Period for the relevant Construction Unit will be effective for a period ending on the later of (a) one year following the date of such correction or (b) the end of the original Warranty Period.
[bookmark: _Toc460506081]Assignment of Subcontractor Warranties.  At the Agency’s request, the Contractor shall assign to the Agency any warranty from any Subcontractor with respect to any portion of the Construction Work that extends beyond the date that the Contractor’s Warranty with respect to such portion of the Construction Work expires.  
[bookmark: _Toc460506082]Patent and Other Proprietary Rights.  
The Contractor represents and warrants that it has all title, or has licenses through its Subcontractors, to all patents, proprietary information, know-how, trade secrets, trademarks and copyrights necessary to perform the Work and operate the ECM Installations (“Contractor Proprietary Information”).  
The Contractor hereby grants to the Agency for use in connection with the ECM Installations an irrevocable, royalty-free, non-exclusive license to all Contractor Proprietary Information.  Other than as granted in this subsection (b), the Contractor retains all rights to Contractor Proprietary Information.
If use of any part of the equipment, material, process or software incorporated into the ECM Installations is limited or prohibited by judicial order or decree because such use would constitute an infringement of the rights of a third party, the Contractor, at its sole expense, shall either (i) procure the necessary rights to use the infringing equipment, material, process or software or (ii) after consultation with the Agency, replace the same with substantially equal but non-infringing equipment, material, process or software or modify the same to be non-infringing; provided that any such substituted or modified equipment, material, process or software must meet all the requirements and be subject to all the provisions of this Agreement, and that such replacements or modifications will not modify or relieve the Contractor of its obligations under this Agreement.  This provision will survive Final Completion, or termination of this Agreement prior thereto, and the expiration of the Warranty Period.
[bookmark: _Toc460506083]Title.
All documents and other deliverables to be furnished to the Agency by the Contractor or by any Subcontractor and all modifications made by the Contractor to any documents supplied by the Agency to the Contractor will be the property of the Agency and the Agency will hold the copyright and all other property rights with respect thereto.  The Contractor warrants that it is the Agency of all copyrights on such documents and other deliverables (i) as the employer-for-hire of the person(s) in its employ who contributed to the creation of these materials or (ii) as the assignee under a written assignment of any and all third parties that contributed to the creation of these materials.  Notwithstanding the foregoing, to the extent the Contractor furnishes standard equipment manuals or similar materials not created specifically in connection with the Work, the Agency will obtain ownership only of the copies actually furnished and will not hold the copyright thereto.
The Contractor, in consideration of the Agency’s execution of this Agreement and for other good and valuable consideration, receipt and sufficiency of which are hereby acknowledged, hereby assigns to the Agency all of the Contractor’s right, title, and interest in and to the copyright of the documents and deliverables described in subsection (a) above, and in all renewals and extensions of the copyright that may be secured now or hereafter in force and effect in the United States of America or in any other country or countries.  In no case may the Contractor use any of the documents or deliverables on another project.
The Contractor, in consideration of the Agency’s execution of this Agreement and for other good and valuable consideration, receipt and sufficiency of which are hereby acknowledged, hereby assigns to the Agency all of the Contractor’s right, title, and interest in and to each item of the Construction Work, effective upon the earlier of (i) the incorporation of such item into the Construction Work or (ii) the Contractor’s receipt of payment against an Application of Payment on which such item is identified.  All items of the Construction Work to which title has passed to the Agency and that are stored in any location other than the Agency Facilities must be segregated and clearly marked as the property of the Agency.  The Contractor warrants that no Construction Work will have been acquired by the Contractor, or by any Subcontractor, subject to an agreement under which an interest therein or any encumbrance thereon is retained by the seller or otherwise imposed on the Construction Work.  The Contractor shall warrant and defend such title, at the Contractor’s expense, against the claims of third parties.
[bookmark: _Toc460506084]Ownership of Existing Equipment.  Ownership of the equipment and materials existing at the Agency Facilities on the date of this Agreement will remain the property of the Agency even if they are replaced or its operation made unnecessary by the Work.  The Contractor shall notify the Agency of all equipment and materials to be replaced at the Agency Facilities.  The Contractor shall dispose of such equipment and materials off the Agency Property unless the Agency instructs otherwise by delivering notice to the Contractor within 10 days after receiving the Contractor’s notice.  The Agency will be responsible for and designate the location and storage for any equipment or materials to remain on the Agency Property.
[bookmark: _Toc460506085]
operating period
[bookmark: _Toc460506086]Standards of Comfort.  The Agency is entitled to operate the ECM Installations in a manner so as to maintain the Standards of Comfort.
[bookmark: _Toc460506087]Material Changes.  
If the Agency plans to undertake any activity, or otherwise becomes aware of a circumstance, that could reasonably be expected to result in a Material Change, it shall promptly deliver a notice to the Contractor describing such activity or circumstance.  At the Agency’s request and expense, the Contractor will provide to the Agency an estimate of the effect that such anticipated Material Change would have on the Agency’s energy consumption.  If an unanticipated Material Change occurs, the Agency shall notify the Contractor as soon as practicable thereafter.
The Contractor and the Agency will work together to investigate, identify and, if applicable, correct the cause of any Material Change.
If a Material Change occurs, the parties will agree on an adjustment to the Baseline Energy and Water Consumption, the Standards of Comfort, the Guaranteed Savings, or a combination of the three, in accordance with the Measurement and Verification Plan.  In the event the parties cannot agree, either party may institute proceedings under Section 11.9 (Dispute Resolution).
[bookmark: _Toc460506088]Utility Bills.  The Agency shall deliver to the Contractor copies of all invoices received by the Agency for energy consumption at the Agency Facilities promptly after receiving them.
[bookmark: _Toc460506089]Malfunctions and Emergencies.  
The Agency shall notify the Contractor as soon as practicable after the Agency learns of:
any malfunction in the operation of the ECM Installations or any other equipment that might materially affect Energy and Water Savings;
any interruption or alteration to the energy supply to a Site;
any alteration or modification in any ECM Installations or its operation; or 
any emergency condition affecting the ECM Installations.  
Such notice may be given by telephone promptly followed by written notice.  
The Contractor shall promptly proceed with corrective measures if required, or may proceed with such measures if permitted, pursuant to this Agreement.  The Contractor will have the right to rectify performance deficiencies that may be identified by measurements taken over the term of this Agreement at its own expense.
[bookmark: _Toc460506090]Actions by the Agency.  Agency shall perform the maintenance obligations set forth in Schedule K ([Contractor and] Agency Maintenance Responsibilities).  Except for performance of those obligations and the actions permitted by this Section 9.5, the Agency may not move, remove, modify, alter, or change in any way the ECM Installations or any part thereof without the approval of the Contractor.  If, due to an emergency, it is not possible or reasonable to notify the Contractor before taking any such actions, the Agency shall take reasonable steps to protect the ECM Installations from damage or injury and follow instructions for emergency action contained in the ECM Installations Operation Manual for such ECM Installations.
[bookmark: _Toc460506091]ECM Installations Maintenance List.  The Contractor will have the right once a month, with prior notice, to inspect the Agency Facilities to determine if the Agency is complying with its obligations under Section 9.5 above and shall do so at least annually in connection with preparation of the Annual Savings Statement.  The Agency shall make the Agency Facilities available to the Contractor for and during each such inspection and will have the right to accompany the Contractor during such inspections.  The Contractor shall complete the checklist set forth in Schedule K ([Contractor and] Agency Maintenance Responsibilities) during each such inspection and provide a copy thereof to the Agency.  If the Agency fails to notify the Contractor within 30 days after receiving a checklist that it does not agree with any assessment made thereon by the Contractor, the Agency will be deemed to have agreed with Contractor’s assessments as set forth on such checklist.  
[bookmark: _Toc460506092]
payments during operating period
[bookmark: _Toc460506093]Operating Period Payments.  Beginning on the Final Completion Date, the Agency shall make quarterly payments to the Contractor in the amount set forth in Schedule M (Operating Period Payments), which includes fixed operations and maintenance payments, the measurement and verification fee, and the escalation rates, if any, applicable to such fees.  The Operating Period Payments will be prorated for any quarter that is less than a full calendar quarter.
[bookmark: _Toc460506094]Quarterly Statements.  On or before the first day of each quarter following Final Completion, the Contractor shall submit a statement to the Agency for the Operating Period Payments due with respect to such quarter.  The Agency shall pay the amount due to the Contractor no later than the last day of such quarter.
[bookmark: _Toc460506095]Payments to the Agency. 
The Contractor shall pay to the Agency, for any Savings Year, the amount, if any, by which the Guaranteed Savings exceeds the total Energy and Water Savings for such Savings Year (the “Guaranteed Savings Payment”).  
The Contractor covenants that the amount of the Guaranteed Savings for each Savings Year will exceed the amount required to pay all Installment Payments set forth in Schedule N (Installment Payments) and Operating Period Payments set forth in Schedule M (Operating Period Payments) payable with respect to such Savings Year in the absence of adjustments resulting from a Change Order or Material Change.  
If the Installment Payment Agreement has a payment schedule for a period of years less than the term of this Agreement, the covenant in subsection (b) above will be measured on an aggregate basis over the term of this Agreement and the Installment Payment Agreement, respectively, rather than on an annual basis.
[bookmark: _cp_text_2_209][bookmark: _Toc460506096]Savings Calculations.
[bookmark: _cp_text_2_211][bookmark: _Toc460506097]		For any Savings Year that is not a full Agency fiscal year, the Guaranteed Savings will be prorated by comparing the Energy and Water Savings for the full calendar months in the short Savings Year with the sum of the Baseline Energy and Water Consumption for each calendar month during the short Savings Year.
	For purposes of all savings calculations, consumption for a month will be established pursuant to the Measurement and Verification plan.  
[bookmark: _Toc460506098]Energy and Water Savings Statements.  
For the period commencing with [the Construction Unit Completion Date for the first Construction Unit to be completed] and ending on the last day of the month during which Final Completion occurs, within 60 days of its receipt from the Agency of copies of all invoices for such period, the Contractor shall deliver to the Agency a statement  setting forth, with respect to each Site, the Energy and Water Savings for such Site and the total Energy and Water Savings for such period (the “Construction Period Savings”), together with all relevant calculations and supporting documentation. This report is informational, and except to the extent provided in Section 10.7, shall not be the basis for any obligation of the Contractor to achieve a particular level of Construction Period Savings and does not reduce the obligation of the Contractor to achieve Energy and Water Savings in any Savings Year.
If so specified in the Measurement and Verification Plan, for each quarter in each Savings Year other than the last quarter, within 60 days of its receipt from the Agency of copies of all invoices for such Savings Year, the Contractor shall deliver to the Agency a statement (the “Quarterly Savings Statement”) setting forth, with respect to each Site, the Energy and Water Savings for such Site and the total Energy and Water Savings for such quarter, together with all relevant calculations and supporting documentation.  The Contractor shall provide such additional information as the Agency may reasonably request in connection with its review of the Quarterly Savings Statement.  
[bookmark: _cp_text_1_215][bookmark: _cp_text_1_216]For each Savings Year, within 60 days of its receipt from the Agency of copies of all invoices for such Savings Year, the Contractor shall deliver to the Agency, OMB, the IOR, and the SEU a statement (the “Annual Savings Statement”) setting forth in dollars, with respect to each Site, the Energy and Water Savings for such Site and the total Energy and Water Savings for such Savings Year, together with all relevant calculations and supporting documentation.  The Annual Savings Statement shall also state the applicable reduction in units of energy and water used compared with Baseline Energy and Water Consumption.  The Contractor shall provide such additional information as the Agency may reasonably request in connection with its review of the Annual Savings Statement.  
Within 45 days of receiving the Annual Savings Statement and, based on OMB’s, the IOR’s, and the SEU’s review as discussed more fully in Section 10.6 below, the Agency shall give the Contractor notice either (i) accepting the statement and requesting payment of the Guaranteed Savings Payment, if any, or (ii) rejecting the statement and stating its objections.  If the Agency accepts the Annual Savings Statement, the Guaranteed Savings Payment, if any, will be due upon the Contractor’s receipt of such notice.  If the Agency rejects the statement, the Contractor shall, within 30 days of receiving the Agency’s notice, either (A) recalculate the Energy and Water Savings to satisfy the Agency’s objections, or (B) if the Contractor reasonably disputes the Agency’s objections, give the Agency notice of such Dispute and pay any undisputed amounts.  Any such Dispute shall be resolved in accordance with Section 11.9 (Dispute Resolution) below.
[bookmark: _Toc460506099]Additional Monitoring.
[bookmark: _cp_text_2_217][bookmark: _cp_text_1_218] In addition to the Quarterly Savings Statements and Annual Savings Statement, the Agency may request that the Contractor prepare additional monitoring reports on a quarterly, semi-annual or annual basis, or may prepare such reports using its own personnel or by engaging a third party to prepare such reports, that analyze the savings achieved as a result of the implementation of one or more Construction Units with reference to actual Baseline Energy and Water Consumption and ongoing metered data to determine if the Guaranteed Full Term Savings are reasonably expected to at least equal the aggregate of all Installment Payments and Operating Period Payments.  If the Agency requests such reports from the Contractor, the Contractor and the Agency shall mutually determine the amount to be paid by the Agency for such reports and such amount shall be submitted to the Agency for payment, together with the Operating Period Payments in the quarterly statement described in Section 10.2 above.  
	The Contractor acknowledges that the Agency and the SEU will monitor and conduct independent performance monitoring procedures to independently verify all reports described in Section 10.6(a), as well as calculations made therein from the underlying data.
	The SEU will assist the Agency in conducting its verification review described in Section 10.6(b), to the extent the Agency requests or requires such assistance.  The Contractor shall provide to each of the Agency, OMB, the SEU and/or IOR, any and all data in the Contractor’s possession necessary to verify the calculations that the Contractor provided in its reports described in Section 10.6(a).  In addition, the Agency will provide to each of the Contractor, OMB, the SEU and/or IOR all other information that any of them need for purposes of conducting their verification review, including all monthly utility usage and cost data entered into the Energy Star Portfolio Manager or otherwise.
	If the SEU retains an IOR to conduct a verification review in accordance with Section 10.6(c), the Guaranteed Savings must cover the annual cost for such IOR verification services.
[bookmark: _Toc460506101]Remedial Work.  If any report prepared pursuant to Section 10.6 above or any statement delivered pursuant to Section 10.5(a) above demonstrates that the Guaranteed Full Term Savings are reasonably expected to be less than the aggregate of all Installment Payments and Operating Period Payments, the Contractor and the Agency will work together in good faith at no additional cost to the Agency to determine the reason for the discrepancy and ensure that the Agency can reasonably expect to achieve Guaranteed Full Term Savings that equal or exceed the aggregate of all the Installment Payments and Operating Period Payments.  The Contractor may, at its sole cost and expense, modify installed ECM Installations or install additional energy and water conservation measures as agreed by the Agency to achieve Guaranteed Full Term Savings that are reasonably expected to meet or exceed the aggregate of all the Installment Payments and Operating Period Payments.  Modification of ECMs under this Section 10.7 and installation of additional ECMs do not excuse payment of Guaranteed Savings Payments pursuant to Section 10.3, if Guaranteed Savings are not achieved by such modification or installation.
[bookmark: _Toc460506102]
Term; further agreements
[bookmark: _Toc460506103][bookmark: _cp_text_1_220]Term.  This Agreement will be effective on the date set forth in the first paragraph hereof and will continue in effect until the [___] year anniversary of the Final Completion Date, unless sooner terminated in accordance with its terms.
[bookmark: _Toc460506104]Standard of Care.  The Contractor shall perform, or cause to be performed, the Work in accordance with the Standard of Care.  As used herein “Standard of Care” means performance of the Work in compliance with all of the following standards:
(a)	specific standards, methods and requirements set forth in this Agreement;
(b)	all Applicable Laws applicable to the Work and Applicable Codes applicable to the ECM Installations and the Construction Work in effect at the time services are provided;
(c)	the requirements of all manufacturers warranties;
(d)	the application of professional engineering judgment; 
(e)	Good Industry Practice; and 
(f)	the Agency’s conduct requirements set forth Exhibit 7 (Agency’s Conduct Requirements).
If a discrepancy arises between any of the foregoing standards, the most stringent standard will apply.
[bookmark: _Toc460506105][bookmark: _cp_text_1_221]Interest on Overdue Obligations.  An amount payable hereunder that is not paid when due will bear interest, beginning thirty-one (31) days from the date on which it was due to the date on which it is paid, at the Late Payment Rate.  
[bookmark: _Toc460506106]Set-Off Rights.  The Agency may set off any amount due and payable to it by the Contractor against any amount payable to the Contractor hereunder.  
[bookmark: _Toc460506107]Recordkeeping; Audit Rights.  The Contractor shall keep and maintain records, books, accounts and other documents sufficient to reflect accurately and completely evidence of completion of all milestones that are the basis for any Application of payment made by the Contractor and all amounts which are the basis of a claim by the Contractor for reimbursement of additional costs for Construction Work under this Agreement.  Such records shall include construction records, payroll records, receipts, memoranda, inventories, and accounts of every kind and nature relating to the accounting for the portion of the Construction Work that is a basis for a progress payment or a claim.  The Agency and its agents and accountants shall have access to all such records for the purposes of verifying all construction activities that are the basis of a progress payment and all amounts that are the basis of a claim for additional payment and to reproduce any such records.  The Contractor shall keep and preserve all such records for a period of at least three years after the Final Completion Date (or earlier termination of this Agreement) or such longer period as may be required by Applicable Law or is necessary in connection with any tax audit or establishing any item on a future tax return.  The Contractor shall retain all records with respect to its Audit Report and its Measurement and Verification Services for at least three years after the later of the Final Completion Date or the date such records are created.
[bookmark: _Toc460506108][bookmark: _CITRUS_END]Indemnification.  
The Contractor hereby agrees to defend the Agency and each agency, officer, employee, agent or any other party acting for or on behalf of the Agency (the “Indemnified Parties”) from, and indemnify and hold each of them harmless against, any and all losses, liabilities (including settlement costs and amounts, transfer taxes, documentary taxes, or assessments or charges made by any governmental authority), claims, damages, interest judgments, costs, or expenses, including reasonable fees and expenses of the Indemnified Parties’ legal counsel or other professionals (“Losses”) and to defend the Indemnified Parties in any suit, including appeals, (i) brought by third parties to the extent arising from or based on the negligence or willful misconduct of the Contractor, any of its subcontractors or any employee, agent or other party acting for or on behalf of the Contractor or any such subcontractor in connection with this Agreement or (ii) arising from or based on (A) any claim by a third party that the Contractor has infringed ownership rights in intellectual property, (B) the Contractor’s failure to comply with the Standard of Care or (C) the presence of Hazardous Substances at the Agency Facilities or the Agency Property for which the Contractor is responsible under Section 6.1 above; provided that the Contractor will not be liable to the extent such Losses arise from negligence or willful misconduct on the part of the Indemnified Parties as determined in a final and nonappealable judgment of a court or competent jurisdiction.  
If any action is brought against an Indemnified Party in respect of which indemnity may be sought against the Contractor, the Indemnified Party shall promptly notify the Contractor in writing, and the Contractor shall assume the defense thereof, including the employment of counsel, the payment of all expenses and the right to negotiate and consent to settlement with the consent of the Indemnified Party, which consent may not be unreasonably withheld or delayed.  An Indemnified Party will have the right to employ separate counsel in any such action and to participate in the defense thereof, but the fees and expenses of such counsel shall be at the expense of the Indemnified Party unless the employment of such counsel has been specifically authorized by the Contractor, or unless the representation of both the Contractor and the Indemnified Party would represent a conflict of interest.  The Contractor will not be liable for any settlement of any such action effected without its consent, but if any such action is settled with the consent of the Contractor, or if there is a final judgment for the plaintiff in any such action, the Contractor agrees to indemnify and does hereby hold harmless the Indemnified Parties from and against any and all loss or liability by reason of such settlement or judgment.  
[bookmark: _Toc460506109]Damages; Limitation of Liability.  
The Guaranteed Savings Payment represents a liquidation of expected actual damages to the Agency if Energy and Water Savings are less than the Guaranteed Savings; it is intended to avoid difficulties of proof with respect to such damages; and it is not intended as a penalty.
Neither party will be liable under this Agreement to the other party for any indirect, special, punitive, incidental or consequential damages, including loss of anticipated profits, whether in contract or tort (including the negligence or strict liability of the party whose liability has been so limited) or otherwise except with respect to the Guaranteed Savings Payment.  
[bookmark: _Toc460506110]Insurance.  
The Contractor, at its own expense, shall procure and maintain, and cause each Subcontractor performing Work at the Agency’s Property to procure and maintain, during the term of this Agreement, the insurance described in Exhibit 5 (Required Insurance).  All insurers must be licensed by the State and rated A-minus or better by A.M. Best or a comparable rating service.  At the Agency’s request from time to time, the Contractor shall submit to the Agency (i) certificates of insurance evidencing that such insurance coverage is in effect and/or (ii) a certified copy of any applicable policy of insurance.  The Contractor (or Subcontractor as applicable) shall pay all deductibles under such policies.
The Contractor and Subcontractors shall obtain policies that provide that they cannot be canceled or reduced or lapse without at least 30 days’ prior notice to the Agency, provided that, if the Contractor is unable to obtain any such policy and the policy is cancelled or reduced or lapses, the Contractor shall instead notify the Agency of such action within two business days of becoming aware of it.  Nothing in this subsection (b) derogates from the Contractor’s obligation to maintain the insurance described in subsection (a) above.
The foregoing provisions will not be construed in any manner as waiving or restricting the liability of the Contractor under this Agreement.
The Agency will obtain insurance coverage for the Project as permitted by law after consultation with the Office of Insurance Coverage within the OMB.
[bookmark: _Toc460506111]Dispute Resolution.  
Any claim, dispute or other matters in controversy arising out of or relating to this Agreement (a “Dispute”) will be resolved in accordance with this Section 11.9.  Notwithstanding anything to the contrary in this Agreement, neither party will be required to await the resolution of Dispute proceedings regarding the reasons for terminating this Agreement before exercising such party’s termination rights.  
The parties shall endeavor to resolve a Dispute by mediation conducted by a mediator appointed by the American Arbitration Association under its Construction Mediation Rules.  A request for mediation by a party must be made in a notice delivered to the other party, and filed with American Arbitration Association.  The request may be made concurrently with the filing of any and all remedies at law or in equity but, in such event, mediation must proceed in advance of any other proceeding as filed in a court of law or equity in the State, which shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the parties or by court order.  If the parties have chosen to arbitrate any Dispute and the mediation is stayed, they may nonetheless proceed to the selection of the mediator and agree upon a schedule for later proceedings. 
The parties shall share the mediator’s fee and any non-court filing fees equally.  The mediation shall be held in the Agency’s offices, unless another location is mutually agreed upon.  Agreements reached in mediation will be enforceable as settlement agreements in any court having jurisdiction thereof.
If mediation is unsuccessful, the parties may proceed to address the Dispute at law or in equity as they deem appropriate.
Pending final resolution of any Dispute (except a Dispute regarding the cause for terminating this Agreement), the parties shall continue to fulfill their respective obligations under this Agreement.  During the pendency of any Dispute concerning the payment of money, the amount in controversy may not be paid or set off against unless and until the Dispute is resolved in favor of the party claiming entitlement to the disputed payment.
[bookmark: _Toc460506112]Confidentiality.  The Contractor’s systems, means, cost, and methodologies of evaluating, implementing, accomplishing and determining energy and water savings and the terms of this Agreement shall be considered privileged and proprietary information.  The Agency shall use the same level of effort to protect and safeguard such information as it employs to safeguard its own confidential information.  The Agency shall not disclose such proprietary information without the express written consent of an officer of the Contractor unless required to do so by statute or regulation.  When any request for disclosure of such information is made under either the Delaware Freedom Of Information Act, 29 Del. C. § 10001-10007, or the federal Freedom of Information Act, 5 U.S.C. § 552, the Agency will provide prompt written notice to the Contractor of the request for production and the timetable for production.  In the event that the Agency is required to make a filing with any agency or other governmental body, which includes such information, the Agency shall notify the Contractor and cooperate with the Contractor in order to seek confidential treatment of such information included within any such filing or, if all such information cannot be protected from disclosure, to request that the Agency be permitted to redact portions of such information, as the Contractor may designate, from the portion of such filing that is to be made available to the public.
[bookmark: _Toc460506113]No Liens.  The Contractor may not directly or indirectly create, incur, assume or suffer to be created by it any lien or encumbrance on the Agency Facilities, the ECM Installations or the Agency Property arising from the performance of the Work (any such lien or encumbrance, a “Lien”).  The Contractor shall pay or discharge all demands for payment for labor, materials, supplies or other charges that, if unpaid, might give rise to a Lien.  The Contractor shall discharge immediately of record, by bond or otherwise, any Lien.  The Contractor shall immediately notify the Agency of the threat or imposition of a Lien.  Upon the failure of the Contractor to pay or discharge a Lien, the Agency may pay or discharge such Lien and immediately recover from the Contractor the expenses incurred by the Agency in connection with such payment or discharge (including its own reasonable processing costs) plus interest at the Late Payment Rate on the amount of such payment and other expenses from the date incurred.
[bookmark: _Toc460506114]Public Policy Provisions.  
[bookmark: _cp_text_1_235]	(a)	Contractor shall pay prevailing wages set forth in Exhibit 10 (Prevailing Minimum Wage Rates) in accordance with the requirements of 29 Del. C. § 6960(a) – (c), including as follows:
[bookmark: _cp_text_1_238]Contractor shall pay all mechanics and laborers employed directly upon the Sites, unconditionally and not less often than once a week and without subsequent deduction or rebate on any account, the full amounts accrued at time of payment, the greater of:  (i) wages determined  by the Delaware Department of Labor pursuant to 29 Del. C. § 6960, for the classification of “worker” in each county of the State; or (ii) any and all contractual obligations which exist between Contractor and such laborers and mechanics; and 
Contractor shall furnish payroll information weekly as required by the Department of Labor.
The Contractor and each subcontractor shall keep an accurate record showing the name, craft and actual hourly rate of wage paid to each workman employed by such Person in connection with the performance of this Agreement, and such record shall be preserved for two years from date of payment.
	(b)	Contractor shall comply with the requirements of. 29 Del. C. § 6962(d)(4)(b) requiring that preference in employment of laborers, workers or mechanics for Work be given to bona fide legal citizens of the State who have established citizenship by residence of at least 90 days in the State.  Failure to comply with this requirement shall result in the payment of a penalty to the Secretary of Finance of the State equal to the amount of compensation paid to any person in violation of 29 Del. C. § 6962(d)(4)(b).
	(c)	Contractor will not discriminate against any employee or applicant for employment because of race, marital status, genetic information, color, age, religion, sex, sexual orientation, gender identity, or national origin.  Contractor will take positive steps to ensure that applicants are employed and that employees are treated during employment without regard to their race, marital status, genetic information, color, age, religion, sex, sexual orientation, gender identity, or national origin.   Such action shall include the following:  employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.  Contractor agrees to post in conspicuous places available to employees and applicants for employment notices to be provided by the contracting agency setting forth this nondiscrimination clause. 
	(d)	Contractor will, in all solicitations or advertisements for employees placed by on behalf of Contractor relating to the Work, state that all qualified applicants will receive consideration for employment without regard to race, marital status, genetic information, color, age, religion, sex, sexual orientation, gender identity, or national origin. 
[bookmark: _Toc460506115]Taxes.  
The Agency shall cooperate reasonably with the Contractor to ensure that purchases of materials or equipment required under this Agreement will enjoy any reasonable favorable tax considerations available under Applicable Law.
The Contractor will be entitled to all tax deductions available under Section 179D of the Internal Revenue Code and the Agency agrees to execute any documents and to provide additional reasonable cooperation to the Contractor related to the Contractor’s tax filings under Internal Revenue Code Section 179D.  The Contractor will be designated the sole Section 179D beneficiary.
[bookmark: _Toc460506116]
events of default; termination
[bookmark: _Toc460506117]Events of Default by the Agency.  Each of the following events or conditions will be a “Agency Event of Default”:
a failure by the Agency to pay any undisputed amount due the Contractor hereunder within 30 days after such payment becomes due; 
any other material failure by the Agency to perform or comply with the terms and conditions of this Agreement, including breach of any covenant contained herein and any such failure is not cured within 30 days after notice to the Agency specifying the failure and demanding that the failure be cured or, if the failure cannot reasonably be cured within such 30-day period, such longer period not to exceed 90 days, so long as the Agency is attempting to remedy the default as quickly as practicable; and
any representation or warranty made by the Agency in this Agreement or the Program Agreement was false or misleading in any material respect when made and the Agency fails to correct any material adverse consequences to the Contractor directly caused thereby within 30 days after notice of such failure has been given to the Agency by the Contractor.
[bookmark: _Toc460506118]Events of Default by the Contractor.  Each of the following events or conditions will be a “Contractor Event of Default”:
a failure by the Contractor to pay any undisputed amount due the Agency hereunder within 30 days after such payment becomes due; 
any other material failure by the Contractor to perform or comply with the terms and conditions of this Agreement, including breach of any covenant contained herein and such failure is not cured within 30 days after notice to the Contractor specifying the failure and demanding that the failure be cured or, if the failure cannot reasonably be cured within such 30-day period, such longer period not to exceed 90 days, so long as the Contractor is attempting to remedy the default as quickly as practicable; and
any representation or warranty made by the Contractor in this Agreement or in the Program Agreement was false or misleading in any material respect when made and the Contractor fails to correct any material adverse consequences to the Agency directly caused thereby within 30 days after notice of such failure has been given to the Contractor by the Agency.
[bookmark: _Toc460506119]Remedies Available to Each Party.  If an Event of Default of either party occurs and is continuing, the other party may, in its sole discretion, take any one or more of the following actions:
terminate this Agreement; 
exercise any and all of its rights under this Agreement; and
take any action or enforce any remedies available to it at law or equity to enforce its rights under this Agreement.
[bookmark: _Toc460506120]Payment for Completed Work Upon Termination.  If this Agreement is terminated pursuant to Section 12.3 above, the Contractor will be entitled to payment for all Work completed by the Contractor up to the date of termination for which payment has not been made.  If such termination occurs prior to Final Completion as result of a Contractor Event of Default, such payment will not be due until such time as the amount of the payment due to the Agency is determined pursuant to Section 12.5 below.
[bookmark: _Toc460506121]Termination for Contractor Default.  If the Agency terminates this Agreement pursuant to Section 12.3 above for a Contractor Event of Default, the Agency will be entitled to complete the Construction Work with its own forces or with other contractors on a time-and-materials or other appropriate basis, and the Contractor shall pay to the Agency, within 30 days following demand, the excess, if any, of the commercially reasonable costs of completing the Construction Work over the Construction Price.  Any such payment will not be due until the Agency can determine the amount of such payment.
[bookmark: _Toc460506122]Insolvency of the Contractor.  It is recognized that if the Contractor becomes insolvent, or institutes or has instituted against it a case under Title 11 of the United States Code, or makes a general assignment for the benefit of its creditors, or if a receiver is appointed for the benefit of its creditors, or if a receiver is appointed on account of insolvency, such event or events could impair or frustrate the Contractor’s performance of this Agreement.  Accordingly, it is agreed that upon the occurrence of any such event, the Agency will be entitled to request of the Contractor or its successor assurances of future performance that are adequate in the opinion of the Agency.  Failure to satisfy such requirement within 10 days following delivery of the request will entitle the Agency to terminate this Agreement under the terms of Section 12.5 above.  Pending receipt of adequate assurances of performance and actual performance in accordance therewith, the Agency will be entitled to complete the Construction Work with its own forces or with other contractors on a time-and-materials or other appropriate basis, and the Contractor shall pay to the Agency, on demand, the excess, if any, of the reasonable costs of completing the Construction Work over the Construction Price.
[bookmark: _Toc460506123]
miscellaneous
[bookmark: _Toc460506124]Representations and Warranties.  
The Agency represents and warrants that:
it is a [_______];
it has the power, authority and legal right to enter into and perform this Agreement and its execution and delivery of, and its performance under, this Agreement will not violate its [organizational documents] or any judgment, order, law or regulation;
no consent, permission or approval is required for the valid execution and delivery by the Agency of this Agreement or for such party’s performance hereunder, except those that have been obtained;
this Agreement has been duly authorized, executed and delivered by the Agency and constitutes a legal, valid and binding obligation of the Agency, enforceable in accordance with its terms, except to the extent limited by bankruptcy or similar laws or by general equitable principles concerning remedies; and
there is no litigation or proceeding pending or, to the knowledge of the Agency, threatened against or affecting it that (A) seeks to enjoin the performance of its obligations under this Agreement or (ii) if adversely determined, would materially adversely affect its ability to, perform such obligations.
The Contractor represents and warrants that:
it is duly organized and in good standing in the jurisdiction of its organization and, if not organized in the State, is licensed to do business as a foreign corporation in the State;
it has the power, authority and legal right to enter into and perform this Agreement and the Contractor’s execution and delivery of, and its performance under, this Agreement will not violate the Contractor’s organizational documents or any judgment, order, law or regulation;
no consent, permission or approval is required for the valid execution and delivery by the Contractor of this Agreement or for the Contractor’s performance hereunder, except those that have been obtained;
this Agreement has been duly authorized, executed and delivered by the Contractor and constitutes a legal, valid and binding obligation of the Contractor, enforceable in accordance with its terms, except to the extent limited by bankruptcy or similar laws or by general equitable principles concerning remedies; and
there is no litigation or proceeding pending or, to the knowledge of the Contractor, threatened against or affecting it that (i) seeks to enjoin the performance of its obligations under this Agreement or (ii) if adversely determined, would materially adversely affect its ability to, perform such obligations.
[bookmark: _Toc460506125]Representatives.  
The Contractor shall appoint a Contractor representative who is authorized to execute Change Orders and to act generally on behalf of the Contractor.
The Agency shall appoint an Agency representative who is authorized to execute Change Orders and to act generally on behalf of the Agency.  
Each party shall provide notice to the other party setting forth the name, address, day and night telephone numbers, fax numbers and e-mail addresses of its representative.
[bookmark: _Toc460506126]Notices.  
Unless otherwise specifically provided in this Agreement, all notices, consents, waivers, authorizations and approvals given under this Agreement must be in writing and may be delivered by hand, facsimile, mailed by first class, registered mail (return receipt requested) or sent by FedEx or similar courier service and addressed as follows:
	If to the Contractor:

	With a copy to:


	If to the Agency:

	With a copy to:




Each party may change the address to which its communications are delivered by giving notice to the other party.  Any communication given in accordance with this Section 13.3 will be deemed to have been given to a party upon its receipt thereof.  
[bookmark: _Toc460506127]Relationship of the Parties.  
It is understood that, in the performance of the Work, the Contractor will be, and is, an independent contractor, and is not an agent or employee of the State or any of its agencies and will furnish such services in its own manner and method except as required by this Agreement.  The Contractor will be solely responsible for, and shall indemnify, defend and save the State and the Agency harmless from all matters relating to the payment of its employees, including compliance with social security, withholding and all other wages, salaries, benefits, taxes, exactions, and regulations of any nature whatsoever.
The Contractor acknowledges that the Contractor and any Subcontractors, agents or employees employed by the Contractor will not, under any circumstances, be considered employees of the State or any of its agencies, and that they will not be entitled to any of the benefits or rights afforded employees of the State, including sick leave, vacation leave, holiday pay, [Relevant Pension System] benefits, or health, life, dental, long-term disability or workers’ compensation insurance benefits.  Neither the State nor the Agency will provide or pay for any liability or medical insurance, retirement contributions or any other benefits for or on behalf of the State or the Agency or any of their respective officers, employees or agents.
As an independent contractor, the Contractor has no authority to bind or commit the State or the Agency.  Nothing herein will be deemed or construed to create a joint venture, partnership, fiduciary or agency relationship between the parties for any purpose.
The Agency acknowledges and agrees that the Contractor has not acted as a municipal financial advisor to the Agency and that the Agency has not relied on the Contractor for any matters relating to the financing of the Work.
[bookmark: _Toc460506128]Waivers.  Any waiver of, or consent to depart from, the requirements of any provision of this Agreement will be effective only if it is in writing and signed by the party giving it, and only in the specific instance and for the specific purpose for which it has been given.  No failure on the part of either party to exercise, and no delay in exercising, any right under this Agreement will operate as a waiver of such right.
[bookmark: _Toc460506129]Assignment of Agreement.  This Agreement may not be assigned by either party, directly or by merger or other operation of law, without the consent of the other party, which consent shall not unreasonably be withheld.  Any purported assignment of this Agreement in violation of this Section 13.6 will be null and void.
[bookmark: _Toc460506130]Assignment of Antitrust Claims.  The Contractor hereby grants, conveys, sells, assigns, and transfers to the Agency all of its right, title, and interest in and to all known or unknown causes of action it presently has or may now or hereafter acquire under the antitrust laws of the United States and the State, relating to the particular goods or services purchased or acquired by the Agency pursuant to this Agreement.
[bookmark: _Toc460506131]Binding Effect.  This Agreement will be binding upon, and inure to the benefit of, the parties and their respective successors and permitted assigns.
[bookmark: _Toc460506132]Severability.  If any provision of this Agreement is determined to be invalid, illegal or unenforceable in any respect, the parties shall negotiate in good faith and agree to such amendments, modifications or supplements of or to this Agreement or such other appropriate actions as may, to the maximum extent practicable in light of such determination, implement and give effect to the intentions of the parties as reflected herein, and the other provisions hereof will, as so amended, modified or supplemented, or otherwise affected by such action, remain in full force and effect.
[bookmark: _Toc460506133]Complete Agreement.  This Agreement, the Program Agreement and the Indenture, to the extent of the parties’ rights thereunder, constitute the entire agreement between the parties relating to the subject matter hereof and supersede all prior agreements (including the Audit Agreement), negotiations, discussions and understandings, written or oral, between the parties as to the subject matter hereof.  
[bookmark: _Toc460506134]Amendment.  This Agreement may not be amended or modified except by a written instrument signed by the parties.  
[bookmark: _Toc460506135]Survival.  The following provisions will continue in full force and effect notwithstanding the termination of this Agreement pursuant to Section 11.1 or earlier termination in accordance with its terms:  Section 3.8 (Responsibility for Damages), Article 8 (Warranties; Intellectual Property; Title), Sections 9.2, 9.3 and 9.4 (relating to indemnification), Section 11.3 (Interest on Overdue Obligations), Section 11.5 (Recordkeeping; Audit Rights); Section 11.7 (Damages; Limitation of Liability), Section 11.9 (Dispute Resolution), Section 11.10 (Confidentiality), Article 12 (Events of Default; Termination), and this Article 13.
[bookmark: _Toc460506136]Third-Party Beneficiaries.  Nothing in this Agreement provides any benefit to any third party or entitles any third party to any claim, cause of action, remedy or right of any kind except OMB and the SEU can enforce the rights granted to them herein.
[bookmark: _Toc460506137]Further Assurances.  The parties shall execute and deliver all documents and perform all further acts that may be reasonably necessary to effectuate the provisions of this Agreement.
[bookmark: _Toc460506138]Governing Law.  This Agreement will be governed by, and interpreted and enforced in accordance with, the laws of the State (excluding any conflict of laws rule or principle that might refer such interpretation to the laws of another jurisdiction).  Each party consents to jurisdiction and venue in courts of the State in jurisdictions in which the Agency is located.
[bookmark: _Toc460506139]Headings.  Headings and subtitles used in this Agreement are for the purpose of convenience only, and no heading or subtitle may be construed to modify or be used to interpret the text of any section.
[bookmark: _Toc460506140]Counterparts.  This Agreement may be executed in any number of counterparts that, taken together, will constitute one and the same agreement.
[Signature Page to Follow]
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Signatures

As evidence of their intent to be legally bound, the Contractor and the Agency have each caused this Guaranteed Savings Agreement to be duly executed by their respective duly authorized representatives as of the day and year first written above.

[AGENCY]


By:	__________________________
Name:
Title:


[CONTRACTOR]


By:	__________________________
Name:
Title:

[bookmark: _cp_text_1_262]APPROVED BY:

[bookmark: _cp_text_1_263]DELAWARE OFFICE OF MANAGEMENT AND BUDGET


[bookmark: _cp_text_1_264]By:	___________________________
[bookmark: _cp_text_1_265]Name:	Brian Maxwell
[bookmark: _cp_text_1_266]Title:	Director of the Office of Management 
[bookmark: _cp_text_1_267]		And Budget for the State of Delaware
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Exhibit 1
Forms of Payment and Performance Bonds
STATE OF DELAWARE
OFFICE OF MANAGEMENT AND BUDGET


PAYMENT BOND


							Bond Number:  ___________________


KNOW ALL PERSONS BY THESE PRESENTS, that we, ____________________, as principal (“Principal”), and __________________, a ____________________ corporation, legally authorized to do business in the State of Delaware, as surety (“Surety”), are held and firmly bound unto the  ______________________________________________ (“Owner”) (insert State agency  name), in the amount of _________________ ($___________), to be paid to Owner, for which payment well and truly to be made, we do bind ourselves, our and each and every of our heirs, executors, administrations, successors and assigns, jointly and severally, for and in the whole firmly by these presents.

Sealed with our seals and dated this _____________ day of____________, 20____.

NOW THE CONDITION OF THIS OBLIGATION IS SUCH, that if Principal, who has been awarded by Owner that certain contract known as Contract No. ____________dated the _______ day of _____________, 20__ (the “Contract”), which Contract is incorporated herein by reference, shall well and truly pay all and every person furnishing materials or performing labor or service in and about the performance of the work under the Contract, all and every sums of money due him, her, them or any of them, for all such materials, labor and service for which Principal is liable, shall make good and reimburse Owner sufficient funds to pay such costs in the completion of the Contract as Owner may sustain by reason of any failure or default on the part of Principal, and shall also indemnify and save harmless Owner from all costs, damages and expenses arising out of or by reason of the performance of the Contract and for as long as provided by the Contract; then this obligation shall be void, otherwise to be and remain in full force and effect.

Surety, for value received, for itself and its successors and assigns, hereby stipulates and agrees that the obligation of Surety and its bond shall be in no way impaired or affected by any extension of time, modification, omission, addition or change in or to the Contract or the work to be performed thereunder, or by any payment thereunder before the time required therein, or by any waiver of any provisions thereof, or by any assignment, subletting or other transfer thereof or of any work to be performed or any monies due or to become due thereunder; and Surety hereby waives notice of any and all such extensions, modifications, omissions, additions, changes, payments, waivers, assignments, subcontracts and transfers and hereby expressly stipulates and agrees that any and all things done and omitted to be done by and in relation to assignees, subcontractors, and other transferees shall have the same effect as to Surety as though done or omitted to be done by or in relation to Principal.

Surety hereby stipulates and agrees that no modifications, omission or additions in or to the terms of the Contract shall in any way whatsoever affect the obligation of Surety and its bond.

Any proceeding, legal or equitable, under this Bond may be brought in any court of competent jurisdiction in the State of Delaware.  Notices to Surety or Contractor may be mailed or delivered to them at their respective addresses shown below.

IN WITNESS WHEREOF, Principal and Surety have hereunto set their hand and seals, and such of them as are corporations have caused their corporate seal to be hereto affixed and these presents to be signed by their duly authorized officers, the day and year first above written.


PRINCIPAL

						Name:  						

Witness or Attest:  Address:  						


						By:  					(SEAL)
Name:  						Name:
						Title:
	(Corporate Seal)


SURETY


						Name:  						

Witness or Attest:  Address:  						


						By:  					(SEAL)
Name:						Name:
						Title:
	(Corporate Seal)



STATE OF DELAWARE
OFFICE OF MANAGEMENT AND BUDGET


PERFORMANCE BOND

								Bond Number:  ___________________

KNOW ALL PERSONS BY THESE PRESENTS, that we, ______________________, as principal (“Principal”), and ______________________, a ______________________ corporation, legally authorized to do business in the State of Delaware, as surety (“Surety”), are held and firmly bound unto the  ____________________________________________ (“Owner”) (insert State agency name), in the amount of _________________ ($___________), to be paid to Owner, for which payment well and truly to be made, we do bind ourselves, our and each and every of our heirs, executors, administrations, successors and assigns, jointly and severally, for and in the whole, firmly by these presents.

Sealed with our seals and dated this __________ day of ____________, 20__.

NOW THE CONDITION OF THIS OBLIGATION IS SUCH, that if Principal, who has been awarded by Owner that certain contract known as Contract No. ___________ dated the __________ day of ____________, 20__ (the “Contract”), which Contract is incorporated herein by reference, shall well and truly provide and furnish all materials, appliances and tools and perform all the work required under and pursuant to the terms and conditions of the Contract and the Contract Documents (as defined in the Contract) or any changes or modifications thereto made as therein provided, shall make good and reimburse Owner sufficient funds to pay the costs of completing the Contract that Owner may sustain by reason of any failure or default on the part of Principal, and shall also indemnify and save harmless Owner from all costs, damages and expenses arising out of or by reason of the performance of the Contract and for as long as provided by the Contract; then this obligation shall be void, otherwise to be and remain in full force and effect.

Surety, for value received, hereby stipulates and agrees, if requested to do so by Owner, to fully perform and complete the work to be performed under the Contract pursuant to the terms, conditions and covenants thereof, if for any cause Principal fails or neglects to so fully perform and complete such work.

Surety, for value received, for itself and its successors and assigns, hereby stipulates and agrees that the obligation of Surety and its bond shall be in no way impaired or affected by any extension of time, modification, omission, addition or change in or to the Contract or the work to be performed thereunder, or by any payment thereunder before the time required therein, or by any waiver of any provisions thereof, or by any assignment, subletting or other transfer thereof or of any work to be performed or any monies due or to become due thereunder; and Surety hereby waives notice of any and all such extensions, modifications, omissions, additions, changes, payments, waivers, assignments, subcontracts and transfers and hereby expressly stipulates and agrees that any and all things done and omitted to be done by and in relation to assignees, subcontractors, and other transferees shall have the same effect as to Surety as though done or omitted to be done by or in relation to Principal.

Surety hereby stipulates and agrees that no modifications, omissions or additions in or to the terms of the Contract shall in any way whatsoever affect the obligation of Surety and its bond.

Any proceeding, legal or equitable, under this Bond may be brought in any court of competent jurisdiction in the State of Delaware.  Notices to Surety or Contractor may be mailed or delivered to them at their respective addresses shown below.

IN WITNESS WHEREOF, Principal and Surety have hereunto set their hand and seals, and such of them as are corporations have caused their corporate seal to be hereto affixed and these presents to be signed by their duly authorized officers, the day and year first above written.

PRINCIPAL

					Name:  						

Witness or Attest:  Address:  						

						By:  					 (SEAL)
Name:						Name:
						Title:
	(Corporate Seal)


SURETY

						Name:  						

Witness or Attest:  Address:  						

						By:  					 (SEAL)
Name:						Name:
						Title:
	(Corporate Seal)


Exhibit 2
Contractor Documents
1.	ECM Installations
(a)	To the extent applicable, preliminary design documents consisting of design criteria, preliminary design drawings, outlining specifications and other documents to fix and describe the size, quality and character of the ECM Installations, their architectural, structural, mechanical and electrical systems, and the materials and other elements of the ECM Installations as may be appropriate.
(b)	To the extent applicable, construction documents including technical drawings, schedules, diagrams and specifications, job books containing calculations used in the final design, but excluding shop drawings, setting forth in detail the requirements for construction of the ECM Installations that—
(i)	establish the scope of the ECM Installations in greater detail;
(ii)	provide information necessary for the use of those in the building trades; and
(iii)	include documents necessary for regulatory agency approval.
(c)	A Commissioning and Test Plan setting forth the commissioning procedures and applicable acceptance tests for all ECMs consistent with the requirements of Schedule D (Construction Unit Commissioning and Performance Testing; Operating Parameters of ECMs; Manufacturers Warranties).  The commissioning procedures must, at a minimum, comply with equipment manufacturers’ warranty requirements.
[bookmark: _cp_text_1_268](d)	To the extent applicable, record or as-built drawings showing significant changes made during construction, submitted on a gold disc and formatted as required by the Delaware State Archives.
2.	ECM Installation Operation Manual
The ECM Installation Operation Manual shall (a) include the full technical information and non-technical explanations so the Agency can use and operate each ECM Installation for its intended purpose, (b) the operation and maintenance requirements for each ECM Installation and (c) at a minimum, include the following to the extent applicable:
(i)	operation and maintenance requirements applicable to all portions of the ECM Installations, and minimum and maximum operating ranges of all ECM Installations;
(ii)	sequence of events required for startup, operation and shutdown of all ECM Installations under normal and emergency conditions;
(iii)	interrelationship of items of equipment and processes;
(iv)	routine maintenance activities and schedule for all equipment and buildings necessary for the continuous safe and efficient operation of the ECM Installations, including the type, quantity and sources of materials required for such maintenance; and
(v)	list of recommended spare parts.

Exhibit 3
Form of Program Agreement

[See attached]



Exhibit 4
Form of Application for Payment
To:	[____________________] (the “Agency”)

From:	[____________________] (the “Contractor”)

Pursuant to Section 7.2 of the Guaranteed Savings Agreement, dated as of _________, 20[__] between the Agency and the Contractor (the “Guaranteed Savings Agreement”), the Contractor hereby applies for Amount Payable set forth below, such amount representing the amount due for having achieved the milestones identified below.  
	Milestones 
	[list separately]
	Payment Amount
	[list separately]

	Total Milestone Amounts
	

	Less [●]% Retainage
	

	Amount Payable
	



On behalf of the Contractor, I hereby certify as follows:
1.	the Construction Work for which payment is sought (a) has been performed to the extent indicated in this Application for Payment, as determined pursuant to Schedule F (Construction Price and Milestone Schedule) of the Guaranteed Savings Agreement, and substantially in accordance with the Guaranteed Savings Agreement and (b) has not been the subject of a previous Application for Payment;
2.	there are no liens or encumbrances on the Agency Property or the Agency Facilities arising from the performance of the Construction Work; and
3.	the Guaranteed Savings Agreement is in full force and effect and no event of default on the part of the Contractor exists thereunder and no event or condition exists that, with the giving of notice or the passage of time, would constitute such an event of default.
Capitalized terms used in this Application for Payment are defined in the Guaranteed Savings Agreement.
[CONTRACTOR]


By:	_____________________________		Authorized Representative

Exhibit 5
Required Insurance
The Contractor shall procure and maintain and cause each Subcontractor performing Work at the Agency’s Property to procure and maintain the following insurance:
1.	Workers’ Compensation and Employers’ Liability.
2.	Workers’ Compensation—statutory limits.
3.	Employers’ Liability limits as follows:
	a.	Bodily Injury by accident	$1,000,000	each accident
	b.	Bodily Injury by disease	$1,000,000	policy limit
	c.	Bodily Injury by disease	$1,000,000	each employee
4.	Commercial General Liability.
a.	Occurrence form.
b.	The limit shall not be less than $5,000,000, comprised of (i) $2,000,000 on a per-occurrence form and (ii) $3,000,000 on either a per-occurrence or claims-made form, in the aggregate for bodily injury, property damage, personal injury and products/completed operations. 
This limit may be satisfied by primary or excess insurance or any combination of primary or excess insurance.
c.	Coverage shall:
i.	by “Additional Insured” endorsement add as insureds the Agency, the Issuer, and the directors, officers, agents and employees of each of them with respect to liability arising out of the Work.
ii.	be endorsed to specify that the Contractor’s insurance is primary and that any insurance or self-insurance maintained by the Agency will not contribute with it.
iii.	include a severability of interest clause.
5.	Business Auto.
a.	“Owned, Hired and Non-owned” basis.
b.	The limit shall not be less than $2,000,000 for each accident and in the aggregate for bodily injury and property damage.  This limit may be satisfied by primary or excess insurance or any combination of primary or excess insurance.
6.	All Risk Builders Risk Insurance.
a.	An All Risk Builders Risk insurance policy including earthquake and flood include start-up and testing for installed equipment, coverage for materials and equipment while under the care, custody and control of the Contractor during performance of the work, at the site, offsite or while in transit to the site.
b.	Coverage shall be written to cover the full replacement cost of the property, except earthquake and flood, which may be subject to sublimits that are reasonably available.
7.	Additional Insurance Provisions.
a.	The Contractor shall use commercially reasonable efforts to make sure that the insurance documentation shall state that coverage shall not be cancelled, reduced or otherwise materially changed except after 30 days prior written notice (10 days for non-payment of premium), provided that, if the Contractor is unable to obtain such documentation and the policy is cancelled or reduced or lapses, the Contractor shall instead notify the Agency of such action within two business days of becoming aware of it.
b.	The insurance carrier must be authorized to do business in the State and carry an A.M. Best’s Insurance Guide rating of “A-minus” or better.
8.	Form and Content.
With respect to any additional insured, provide that such insurance will not be invalidated by any action or inaction of another insured and will insure each such insured regardless of any breach or violation of any warranty, declaration or condition contained in such insurance by the primary named insured.

Exhibit 6
Form of Installment Payment Agreement

DELAWARE SUSTAINABLE ENERGY UTILITY PROGRAM





INSTALLMENT PAYMENT AGREEMENT

between

[AGENCY]

and

[ISSUER]
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INSTALLMENT PAYMENT AGREEMENT
This Installment Payment Agreement (this “Agreement”) is made and entered into as of this [____] day of [_______________], 20[___] by [_________________], a [_________________] [_______] (the “Agency”) and Sustainable Energy Utility, Inc. (the “SEU”), a non-profit corporation that was created by the State of Delaware pursuant to the Delaware Energy Act, 29 Del. C. § 8059(c) (the “Issuer”).
Background
A.	The Agency, which is an “agency” as defined in the Energy Performance Contracting Act (29 Del. C. § 6972) (the “Energy Performance Contracting Act”), is undertaking a project (the “Project”) consisting of the implementation of certain energy and water conservation measures (“ECMs”) at the Agency Facilities and has entered in an Guaranteed Savings Agreement, dated as of [_______] [___], 20[___] (the “Guaranteed Savings Agreement”) with [_______], a [_________________] [_______] (the “Contractor”).
B.	Under the Guaranteed Savings Agreement, Contractor will install the ECMs on designated Sites located on the Agency Property.  
C.	The Agency is financing the cost of the Project by participating in an energy efficiency financing program (the “Program”) administered by the SEU for governmental agencies and non-profit institutions in Delaware.  
D.	As part of the Program, the SEU, as the Issuer, is issuing its energy efficiency revenue bonds, [____________] (the “Bonds”) pursuant to a Trust Indenture of even date herewith (the “Indenture”) between the Issuer and a financial institution approved by the Issuer in its capacity as trustee for the owners of the Bonds (the “Trustee”) and the Trustee will deposit the net proceeds from the sale of the Bonds into various accounts established under the Indenture to fund the Project and similar projects being undertaken by certain other “agencies” as defined in the Energy Performance Contracting Act participating in the Program (“Other Public Agencies”).[footnoteRef:2] [2:  If there is an Interim Funding Agreement, a portion of the proceeds from the sale of the Bonds will be used to pay the outstanding amounts under the Interim Funding Agreement.] 

[E.	In connection with the execution of the Guaranteed Savings Agreement, the Contractor and the SEU entered into an Interim Funding Agreement, dated as of [_______] [___], 20[___] (the “Interim Funding Agreement”), pursuant to which the SEU has funded the costs of the Construction Work for the Project incurred during the term of the Interim Funding Agreement (the “Interim Funding Term”) prior to the issuance of the Bonds.]
F.	In consideration of the undertaking of the Issuer to fund the cost of the Project, the Agency is entering into this Agreement, pursuant to which the Agency will make the Installment Payments described herein.  The Installment Payments will be applied to pay (i) the principal or redemption price of, and interest on, the Bonds, (ii) the annual fees of the Trustee and the Issuer and (iii) the SEU’s Annual Program Fee (as defined in the Indenture), as set forth in the Program Agreement among the Issuer, the Agency, and the Contractor, dated as of [_______] [___], 20[___] (the “Program Agreement”).
G.	[Pursuant to a Memorandum of Understanding among the Delaware Office of Management and Budget (“OMB”), the Agency and the SEU of even date herewith (the “Memorandum of Understanding”), OMB agrees to (i) request amounts owed under this Agreement in its Annual Budget Request, (ii) work with the Agency and the Delaware Legislature to ensure that appropriate levels of funding are received and (iii) make payments due pursuant to this Agreement directly to the Trustee.] or [Pursuant to a Memorandum of Understanding between the Delaware Office of Management and Budget (“OMB”) and the SEU of even date herewith (the “Memorandum of Understanding”), OMB agrees to (i) request amounts owed under this Agreement in its Annual Budget Request, (ii) work to ensure that appropriate levels of funding are received and (iii) make payments due pursuant to this Agreement directly to the Trustee.] or [Pursuant to an Agency Agreement between the Agency and the State of Delaware, acting by and through the Office of Management and Budget (“OMB”), of even date herewith (the “Agency Agreement”), the Agency appoints OMB as its agent for purposes of execution and delivery of and making payments in accordance with this Agreement and OMB agrees to (i) work with the Agency and the Delaware Legislature to ensure that appropriate levels of funding are received and (ii) make payments due pursuant to this Agreement directly to the Trustee.]
Agreement
In consideration of the Background which is incorporated here by reference and the mutual covenants, undertakings and conditions set forth below, the parties, intending to be legally bound agree as follows:
Article 2 
DEFINITIONS; INTERPRETATION; EFFECTIVENESS
2.1. Definitions.  Unless otherwise expressly defined herein, each capitalized term used in this Agreement has the meaning given to it in this Section 1.1, or if not defined in this Section 1.1, has the meaning set forth in the Guaranteed Savings Agreement.
Agency is defined in the Preamble.
[Agency Agreement is defined in Paragraph G of the Background.]
Agency Allocable Bonds Amount means, at any time, the principal amount of outstanding Bonds at such time relating to the funding of the Project, calculated as follows:
(a) the Initial Allocated Proceeds Amount; minus
(b) the amount of principal repayments of the Bonds funded by Installment Payments made by the Agency; minus
(c) the aggregate principal amounts of Bonds redeemed or defeased with funds deposited with the Trustee by the Agency other than funds constituting Installment Payments.
Agency Facilities is defined in Section 1.1 of the Guaranteed Savings Agreement.
Agency Project Account means account established under the Indenture in the name of the Agency.
Agency Property is defined in Section 1.1 of the Guaranteed Savings Agreement.
Agency Proportionate Share means, on any date, the percentage determined by dividing (a) the Agency Allocable Bonds Amount on such date by (b) the aggregate principal amount of all Bonds outstanding under the Indenture on such date.
Bonds is defined in Paragraph D of the Background.
Construction Price is defined in Section 7.1 of the Guaranteed Savings Agreement.
Construction Unit is defined in Section 1.1 of the Guaranteed Savings Agreement.
Construction Unit Completion is defined in Section 1.1 of the Guaranteed Savings Agreement.
Construction Work is defined in Section 1.1 of the Guaranteed Savings Agreement.
Contractor is defined in Paragraph A of the Background.
Dissemination Agent means [_______].
Event of Default is defined in Section 6.1.
ECMs is defined in Paragraph A of the Background and is further defined in Section 1.1 of the Guaranteed Savings Agreement.
Energy Performance Contracting Act is defined in Paragraph A of the Background.
Final Completion is defined in Section 1.1 of the Guaranteed Savings Agreement.
Financial Advisor is defined in the Indenture.
Guaranteed Savings Agreement is defined in Paragraph A of the Background.
Indenture is defined in Paragraph D of the Background.
Initial Allocated Proceeds Amount means $[__________].[footnoteRef:3] [3:  This amount is equal to the Construction Price plus the Agency’s share of all closing costs and interest capitalized during construction.  If there is interim funding it will be based on paying off interim funding plus the balance of the Construction Price rather than Construction Price.] 

Installment Payment is defined in Section 2.2(a).
[Interim Funding Agreement is defined in Paragraph E of the Background.]
[Interim Funding Term is defined in Paragraph E of the Background.]
Issuer is defined in the Preamble.
Issuer Expenses means (a) the expenses incurred by the Issuer in connection with its performance under the Indenture and this Agreement, including reasonable attorneys fees and expenses, amounts payable to a rebate agent, if any, and (b) the costs of the issuance of the Bonds.  
[Memorandum of Understanding is defined in Paragraph G of the Background.]
Official Statement means, as the context requires, the preliminary or the final offering document used in connection with the offer or sale of the Bonds.
OMB is defined in Paragraph G of the Background.
Other Public Agencies is defined in Paragraph D of the Background.
Program is defined in Paragraph C of the Background.
Program Agreement is defined in Paragraph F of the Background.
Project is defined in Paragraph A of the Background.
Retained Rights means (i) the Issuer’s right to obtain notices and reports, (ii) the Issuer’s right to provide approvals and consents, and (iii) the Issuer’s right to receive payments under Section 4.5, provided that the Issuer will retain the exclusive right, as the taxpayer pursuant to the Internal Revenue Service Form 8038, which shall be completed by or on behalf of the Issuer in connection with the issuance of the Bonds, to communicate with the Internal Revenue Service in any investigation of the Bonds by the Internal Revenue Service.
SEU is defined in the Preamble.
SEU’s Annual Program Fee is defined in Section 2.2 of the Program Agreement and is further defined in the Indenture.
Sites is defined in Section 1.1 of the Guaranteed Savings Agreement.
State means the State of Delaware.
Trustee is defined in Paragraph D of the Background.
Trustee Expenses means the expenses incurred by the Trustee in connection with the performance of its duties under the Indenture, including attorney fees and expenses.
2.2. Conventions.  Unless otherwise expressly provided in this Agreement:
(a) references to Persons include their successors and permitted assigns;
(b) the term “include,” “includes” or “including” means, include, includes or including without limitation (as the case may be);
(c) references to the Articles and Sections and Exhibits mean the articles and sections of, and the exhibits to, this Agreement;
(d) the term “day” means a calendar day and includes Saturdays, Sundays and holidays, except that, if any obligation for the payment of money under this Agreement falls due on a Saturday, Sunday or a holiday on which the State is not open for business, the payment will be due on the next business day thereafter;
(e) all references to a statute, regulation, law, agreement or instrument mean such statute, regulation, law, agreement or instrument as it may be amended, amended and restated or supplemented from time to time, including (in the case of statutes, regulations or laws) by successor statutes, regulations or laws and (in the case of agreements or instruments) by waiver or consent;
(f) references to a party means a party to this Agreement; and
(g) a reference to a governmental agency, department, board, commission or other public body or to a public officer includes an entity or officer that or who succeeds to or performs substantially the same functions as those performed by such governmental agency, authority, department, board, commission or other public body or to a public officer.
Article 3 
BOND PROCEEDS; INSTALLMENT PAYMENTS
3.1. Bond Proceeds.  The Issuer will cause the Trustee to deposit into the Agency Project Account the Initial Allocated Proceeds Amount less the Agency’s Proportionate Share of the costs of issuance of the Bonds (the “Bond Proceeds”).  
3.2. Installment Payments.  
(a) The Agency shall make payments in the amounts and at the times set forth in Exhibit 6 A (each, an “Installment Payment”).  The Agency shall make the Installment Payments without the need for presentation by the Issuer of an invoice therefor.
(b) The Installment Payments shall be paid directly to Trustee, as assignee of the Issuer’s rights hereunder, as follows:
(i) the amounts described in column C shown in Exhibit 6 A (the “Bond Payments”) shall be paid to the Trustee for deposit into the Bond Fund under the Indenture for application to the payment of the principal or redemption price of the Bonds, and the interest on the Bonds after Final Completion; and
(ii) the amounts described in column F shown in Exhibit 6 A (the “Administrative Expense Payments”) shall be paid to the Trustee for deposit in the Administrative Expense Fund under the Indenture for application to the payment of the annual fees of the Trustee and the Issuer and the SEU’s Annual Program Fee.
3.3. Nature of Agency’s Obligations.  The Agency’s obligations under this Agreement are absolute and unconditional and will remain in full force and effect until all Installment Payments have been paid in full and will not be affected, modified or impaired by the occurrence of any event or circumstance, including termination of the Guaranteed Savings Agreement for any reason, including the default or failure of the Contractor fully to perform any of its obligations under the Guaranteed Savings Agreement.
3.4. No Set-Off.  The Agency shall pay all Installment Payments without set-off or reduction notwithstanding any obligation owed by the Contractor to the Agency under the Guaranteed Savings Agreement or otherwise.
Article 4 
MATTERS RELATING TO THE BONDS
4.1. Consent to Assignment.  In consideration of the Issuer issuing the Bonds and making a portion of the Bond Proceeds available to the Agency to fund the Project, the Agency hereby:
(a) consents to the pledge to the Trustee by the Issuer of the Issuer’s right, title and interest in and to this Agreement, including the right to receive the Installment Payments;
(b) acknowledges that the Trustee and Issuer have entered into the Indenture and related documents in reliance on, among other things, the execution, delivery and performance by Agency of this Agreement;
(c) acknowledges the right of the Trustee to exercise its rights and remedies under the Indenture if an event of default occurs thereunder, to make all demands, give all notices, take all actions and exercise all rights and obligations of the Issuer under this Agreement (except the Retained Rights);
(d) agrees that it will not, without the prior written consent of the Trustee and the Issuer, assign or delegate its obligations under this Agreement; 
(e) agrees that it will pay all amounts payable by it under this Agreement (except the Retained Rights) directly to the Trustee at an address and account number to be specified by the Trustee to the Agency in writing, or to such other person at such other address and account number as may be specified by the Trustee in writing; and
(f) agrees to deliver, on the date on which the Bonds are issued, an opinion of its counsel, covering the enforceability of this Agreement against the Agency and such other matters as the Issuer or the underwriter of the Bonds may reasonably request.
4.2. Redemption of Bonds.  
(a) At the request of the Agency, the Issuer shall cause the Trustee to redeem or defease Bonds as and when permitted under the terms of the Indenture in such principal amount as the Agency may request, provided that the Agency delivers funds to the Trustee in the amount necessary to make such redemption or defeasance.
(b) Following any such redemption or defeasance, the Issuer and the Agency shall amend this Agreement to reduce the amount of the Installment Payments to an amount that, after giving effect to such amendment, will be sufficient to pay the principal or redemption price of, and interest on, the Agency Proportionate Share of all outstanding Bonds (after giving effect to the redemption or defeasance of Bonds pursuant to subsection (a) above), when due, as confirmed by a certificate of a Financial Advisor.
4.3. Excess Proceeds.  If any funds remain in the Agency Project Account after Final Completion, the Agency may instruct the Trustee to (i) disburse such funds to the Agency to pay costs of an eligible project (with a favorable opinion of bond counsel) as provided in Section [__] of the Indenture, or (ii) apply such funds to current payments under this Agreement.
4.4. Tax Matters.  
(a) The Trustee shall deliver to the Agency a statement setting forth the amount of the Agency Proportionate Share of any “arbitrage rebate” under the Internal Revenue Code, if any.  The Agency shall deposit such amount with the Trustee for deposit into the Rebate Fund established under the Indenture within five Business Days after the Agency’s receipt of such invoice.
(b) For the purpose of ensuring the exclusion from gross income for federal income tax purposes of the interest on the Bonds, the Agency hereby makes the further representations, covenants and agreements set forth in Exhibit 6 B.  Such representations, covenants and agreements are made for the sole benefit of the Issuer and may be waived by the Issuer or modified by agreement of the Agency and the Issuer, provided that such waiver or agreement is accompanied by a written opinion of nationally recognized bond counsel to the effect that such waiver or agreement will not adversely affect the exclusion from gross income for federal income taxes of the interest on the Bonds.
Article 5 
COVENANTS
5.1. The Project.  The Agency shall proceed with commercially reasonable diligence with the acquisition, installation and construction of the Project in accordance with the Guaranteed Savings Agreement.  Except as contemplated by Section 3.4 with respect to excess funds in the Agency Project Account, the Agency shall cause the Trustee to use amounts on deposit in the Agency Project Account only to pay (a) to the Contractor, the Construction Price pursuant to Section 7.1 of the Guaranteed Savings Agreement, in accordance with the procedure for payments of undisputed amounts for an Application for Payment under Section 7.2(b) of the Guaranteed Savings Agreement, (b) to the Agency, costs incurred by the Agency in connection with the financing of the Project, (c) to the SEU, Installment Payments due in respect of interest on the Bonds prior to Guaranteed Final Completion, (d) any other amounts required to be paid by the Agency under this Agreement prior to Final Completion and (e) the SEU’s Annual Program Fee.  
5.2. Inspection; Information; Annual Statements.  
(a) The Agency shall permit the Issuer and the Trustee and their respective invitees to inspect the Project, at reasonable times and in a reasonable manner, so long as they do not unreasonably interfere with the performance of the Contractor’s work under the Guaranteed Savings Agreement.  Neither the Issuer nor the Trustee will have any duty or obligation to inspect such work.
(b) The Agency shall provide to the Issuer and the Trustee any information relating to the Project and the Construction Work as they may reasonably request.
5.3. Construction Unit Completion and Final Completion.  The Agency shall give notice to the Trustee, in accordance with Section 7.3, when Construction Unit Completion for each Construction Unit and Final Completion, respectively, has been achieved.
5.4. Notice of Contractor Default; Termination.  The Agency shall give notice to the Issuer and the Trustee of an occurrence of an event of default by the Contractor under the Guaranteed Savings Agreement, any cessation of such an event, and the termination of the Guaranteed Savings Agreement, in each case, concurrently with the delivery of any such notice to the Contractor.
5.5. Fees and Expenses.  The Agency shall pay to the Trustee or the Issuer (as applicable) the Agency Proportionate Share of all Trustee Expenses and Issuer Expenses.
5.6. Continuing Disclosure.  Within six months following the end of the Agency’s fiscal year, the Agency shall provide to the Dissemination Agent an update of the type of information included in Appendix [___] to the Official Statement in the text and table under the heading “[NAME OF AGENCY].”
Article 6 
REPRESENTATIONS
6.1. Representations and Warranties.  The Agency represents and warrants that:
(a) it is a [______________]and has all requisite power and authority to enter into and perform its obligations under this Agreement, the Guaranteed Savings Agreement and the Program Agreement (the “Agency Agreements”) and to carry out the terms thereof and the transactions contemplated thereby;
(b) the execution, delivery and performance by Agency of the Agency Agreements have been duly authorized by all necessary action on the part of Agency and do not require any approval or consent of any holder (or any trustee for any holder) of any indebtedness or other obligation of the Agency, except as has been obtained;
(c) each Agency Agreement (i) has been duly executed and delivered on behalf of Agency by authorized officers of Agency, and constitutes the legal, valid and binding obligation of Agency, enforceable in accordance with its terms subject to applicable bankruptcy, insolvency, moratorium, and other similar laws applicable to creditors’ rights generally and also subject to any limitations on enforceability which may be imposed by application of equitable principles, (ii) is in full force and effect and (iii) has not been assigned by the Agency;
(d) to the Agency’s knowledge, there is no action, suit, proceeding or investigation pending or threatened against the Agency or its properties before or by any court, administrative agency, environmental council, arbitrator or governmental authority, body or agency that could adversely affect the performance by the Agency of its obligations under any Agency Agreement or that questions the validity, binding effect or enforceability of any Agency Agreement, any action taken or to be taken pursuant thereto or any of the transactions contemplated thereby;
(e) the execution, delivery and performance by the Agency of the Agency Agreements and the consummation of the transactions contemplated thereby, do not and will not conflict with, or result in any violation of, any term of its organizational documents, or of any contract or agreement applicable to it or of any license, permit, franchise, judgment, writ, injunction, decree, order, charter, law, ordinance, rule or regulation presently applicable to it or any of its properties or by which it or its properties may be bound or affected;
(f) no consent, approval, order or authorization of, or registration, declaration or filing with, or giving of notice to, obtaining of any license or permit from, or taking of any other action with respect to, any federal, state or local government or public body, authority or agency is required in connection with the valid authorization, execution and delivery by the Agency of the Agency Agreements, except those that have been obtained; and
(g) neither the Agency nor, to the knowledge of the Agency, the Contractor has declared a default under the Guaranteed Savings Agreement.  
Article 7 
DEFAULT; REMEDIES
7.1. Default.  Failure to pay any Installment Payment on or before the date specified therefor in Exhibit 6 A will constitute an “Event of Default” under this Agreement.
7.2. Remedies.  Upon the occurrence of any Event of Default, the Trustee and the Issuer (with respect to the Retained Rights) may take any available action at law or in equity to enforce its rights to payment hereunder but may not accelerate the remaining Installment Payments or terminate this Agreement.
Article 8 
MISCELLANEOUS
8.1. No Personal Recourse.  No covenant, obligation or agreement of a party hereunder will be deemed to be a covenant, stipulation, obligation or agreement of any past, present or future member, officer, agent, attorney or employee of such party in other than his or her official capacity, and none of the members, officers, agents, attorneys or employees, past, present or future of a party will be subject to any personal liability or accountability by reason of the covenants, obligations or agreements of such party in this Agreement.
8.2. Amendment of the Indenture.  The Issuer covenants that, except as may be necessary to protect the tax-exempt status of the Bonds, it will take no action to amend or supplement the Indenture in any manner that would adversely affect the interests of the Agency without obtaining the prior consent of the Agency.
8.3. Notices, Etc.  All notices, consents, authorizations and approvals given under this Agreement must be in writing and may be telecopied, delivered by hand, mailed by first class, registered mail (return receipt requested) or sent by FedEx or similar courier service and addressed as follows:
	If to the Issuer:
[Name]
[Address]
	With a copy to:
[Name]
[Address]

	If to the Agency:
[Name]
[Address]
	With a copy to:
[Name]
[Address]


Each party may change the address to which its communications are delivered by giving notice to the other parties.  Any communication given in accordance with this Section 7.3 will be deemed to have been given to a party upon its receipt thereof.  
8.4. Assignment.  Neither party may assign this Agreement directly or by merger or otherwise by operation of law without the prior consent of the other party, except that, without such consent, the Issuer may assign this Agreement to the Trustee as security for the payment of the Bonds with the current right to all payments and rights to enforcement under the Agreement.  Any purported assignment of this Agreement in violation of this Section 7.4 will be null and void.  
8.5. Complete Agreement; Amendments.  This Agreement constitutes the entire agreement between the parties relating to the subject matter hereof and supersedes all prior agreements, negotiations, discussions and understandings, written or oral, between the parties as to the subject matter hereof.  This Agreement may not be amended or modified except by a written instrument signed by the parties.  
8.6. Governing Law.  This Agreement will be governed by, and interpreted and enforced in accordance with, the laws of the State (excluding any conflict of laws rule or principle that might refer such interpretation to the laws of another jurisdiction).  Each party consents to jurisdiction and venue in the courts of the State.
8.7. Counterparts.  This Agreement may be executed in counterparts that, taken together, will constitute one and the same agreement.
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Signatures
As evidence of their intent to be legally bound, the Agency and the Issuer have each caused this Installment Payment Agreement to be duly executed by their duly authorized representatives as of the day and year first written above.
[ISSUER]


By:	_____________________________
Name:	
Title:	


[AGENCY]


By:	__________________________
Name:	
Title:	

SIGNATURE PAGE TO THE INSTALLMENT PAYMENT AGREEMENT
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EXHIBIT 6 A
INSTALLMENT PAYMENTS


	Bond Year*
	(A)


Bond Payment: Principal
	(B)


Bond Payment:  Interest
	(C)

Total Bond Payment
(A +B)
	(D)



Trustee
Fee
	(E)



Issuer
Fee
	(F)

Total Administrative Payments 
(D + E)
	(G)


Semi-Annual Payments
(C + F)
	(H)

Monthly Installment Payment Obligation

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Totals
	
	
	
	
	
	
	
	


*Year commencing with the first full month following the issuance of the Bonds.  The Bond Year may not coincide with the date of the first monthly Installment Payment, as the Monthly Installment Payment Obligation begins the first month after the Guaranteed Final Completion Date.
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EXHIBIT 6 B

TAX REPRESENTATIONS, COVENANTS AND AGREEMENTS



Exhibit 7

Agency’s Conduct Requirements


 
[bookmark: _cp_text_1_269]Exhibit 8

Contractor’s Employee Qualifications

Exhibit 9

Requirements of Critical Path Schedule


Exhibit 10
Prevailing Minimum Wage Rates
[bookmark: _cp_text_1_271]Wage Rate sheet must be properly obtained from Delaware Department of Labor (DOL).  The Agency and/or the Contractor is prohibited from merely using a rate sheet from the DOL website for use in this Agreement.


Exhibit 11
Form of Unit Completion Certificate
Date_________________
Agency:  ______________________________________________________
Project Name:  __________________________________________________
Name of Construction Unit:________________________________________
Contractor Project Number:  _______________________________________

In accordance with Section 4.2 (“Construction Unit Completion”) of the Guaranteed Savings Agreement, dated as of [_______] [__], 20[___], between Agency and Contractor (the “Agreement”), we hereby certify that as of the date first set forth above, the below-listed conditions have been met and Construction Unit Completion has been achieved as of the date set forth above.  Capitalized terms used but not defined herein have the meanings given to them in the Agreement.

(i) 	Performance of the Construction Work for the Construction Unit is complete except for the following items in need of correction or completion (“Punch List”) that Contractor has prepared and that Agency hereby approves, which items will not materially impair the normal operation of the Construction Unit or activities at the Site or Sites on which such Construction Unit is located:

1.________________________________________________________________ 2.________________________________________________________________ 3.________________________________________________________________4.________________________________________________________________
5.________________________________________________________________
6.________________________________________________________________

(ii)	The Construction Unit has been commissioned and successfully tested in accordance with Schedule D (“Construction Unit Commissioning and Performance Testing; Operating Parameters of ECMs; Manufacturer’s Warranties”) and the Commissioning and Test Plan.

(iii) 	The Contractor has delivered its Commissioning and Test Report to the Agency.

(iv)  	The results in the Commissioning and Test Report demonstrate that the Construction Unit meets the requirements in Schedule D (“Construction Unit Commissioning and Performance Testing; Operating Parameters of ECMs; Manufacturer’s Warranties”).

[NAME OF CONTRACTOR]


By:__________________________
	Name:_____________________
	Title:______________________


ACKNOWLEDGEMENT

[bookmark: _cp_text_1_272]We, the undersigned, hereby acknowledge that we have examined the Construction Unit, determined that it is operational, affirm that Construction Unit Completion has occurred pursuant to Section 4.2(a) of the Agreement, and approve the Unit Completion Certificate as of the date we received delivery of same, as set forth below.

[NAME OF AGENCY]


By:__________________________
	Name:_____________________
	Title:______________________

Date:_________________________


Exhibit 12
Form of Final Completion Certificate
Date_________________
Agency:  ______________________________________________________
Project Name:  __________________________________________________
Name of Construction Unit:________________________________________
Contractor Project Number:  _______________________________________

In accordance with Section 4.3 (“Final Completion”) of the Guaranteed Savings Agreement, dated as of [_______] [__], 20[___], between Agency and Contractor (the “Agreement”), we hereby certify that as of the date first set forth above, the below-listed conditions have been met and Final Completion has been achieved as of the date set forth above.  Capitalized terms used but not defined herein have the meanings given to them in the Agreement.

(i) 	The Construction Unit has achieved Construction Unit Completion.

(ii) 	The performance of the Construction Work is complete, including all punch list items.

(iii)	The Agency Facilities and the Agency Property are clear of all liens, claims, security interests or encumbrances arising out of or in connection with the performance of the Construction Work.

(iv)	The Contractor has delivered all Contractor Documents and has completed the training program described in Section 3.15 of the Agreement.

(v)	There are no outstanding Contractor Events of Default or events that with the passage of time or the giving of notice would become Contractor Events of Default.


[NAME OF CONTRACTOR]


By:__________________________
	Name:_____________________
	Title:______________________









ACKNOWLEDGEMENT

We, the undersigned, hereby acknowledge that we have examined the Construction Unit, determined that it is operational, affirm that Final Completion has occurred, and approve the Final Completion Certificate as of the date we received delivery of same, as set forth below.

[NAME OF AGENCY]


By:__________________________
	Name:_____________________
	Title:______________________

Date:_________________________


Schedule A through Schedule N

[To be inserted from Schedules A through Schedule N of the final Audit Report]

Appendix A
Audit Report
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