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PROGRAM AGREEMENT

This Program Agreement (this “Agreement”) is entered into as of [_____] [___], 20[___] by Sustainable Energy Utility, Inc. (“SEU”), a non-profit corporation that was created by the State of Delaware pursuant to the Delaware Energy Act, 29 Del. C. § 8059(c), [_______], a [_______] (the “Agency”) and [_______], a [_______] [_______] (the “Contractor”).  

Background

A.
The Agency is an “agency” as defined in the Energy Performance Contracting Act (29 Del. C. § 6972(1)) (the “Energy Performance Contracting Act”).

B.
The Agency is undertaking a project (the “Project”) consisting of the implementation of certain energy and water conservation measures (“ECMs”) at the Agency Facilities and has entered in an Guaranteed Savings Agreement dated as of [_____] [___], 20[___] (the “Guaranteed Savings Agreement”) with the Contractor pursuant to which the Contractor will (i) implement such conservation measures, (ii) guarantee that the Agency will realize a certain level of monetary savings resulting from such measures and (iii) provide certain measurement and verification services.  The Guaranteed Savings Agreement constitutes a “guaranteed energy performance contract” as defined in the Energy Performance Contracting Act (29 Del. C. § 6972(4)).

C.
SEU has established a program (the “Program”) to facilitate the implementation and financing of ECMs by “agencies” as defined in the Energy Performance Contracting Act, and the Agency has determined that it would be in its best interest to implement such measures by participating in the Program.  
D.
As part of the Program, SEU, as the issuer (the “Issuer”), is issuing its energy efficiency revenue bonds, [_____________] (the “Bonds”) under an Indenture of even date herewith (the “Indenture”) between the Issuer and a financial institution approved by the Issuer in its capacity as trustee for the owners of the Bonds (the “Trustee”) and making a portion of proceeds thereof available to the Agency to fund the Project.  In consideration thereof, the Agency is entering into an agreement dated as of the date hereof (the “Installment Payment Agreement”) in the form attached as Exhibit 6 of the Guaranteed Savings Agreement, pursuant to which the Agency will make payments (“Installment Payments”) to be applied to the payment of a portion of (i) the principal or redemption price of, and interest on, the Bonds, (ii) the annual fees of the Issuer and the Trustee and (iii) the program fees of SEU.  

E.
In consideration of SEU’s facilitating the Project, the Agency and the Contractor are entering into this Agreement to set forth, among other things, certain rights and obligations of the parties relating to the Project and the Program.

Agreements
In consideration of the Background and the mutual covenants, undertakings and conditions set forth below, the parties, intending to be legally bound, agree as follows:

Article 1 
DEFINITIONS; CONVENTIONS

1.1. Definitions.  Unless otherwise expressly provided in this Agreement:
Agency is defined in the Preamble.

Agency Agreements is defined in Section 3.2(a).

Bonds is defined in Paragraph D of the Background.
Contractor is defined in the Preamble.

Contractor Agreements is defined in Section 3.1(a).

ECM means energy and water conservation measures, including equipment and software foundations and interconnections.
Energy and Water Savings means, for any Savings Year, the energy savings for such Savings Year, as calculated in accordance with the Measurement & Verification Plan; Methodology to Adjust Baselines attached as Schedule I to the Guaranteed Savings Agreement.  
Energy Performance Contracting Act is defined in Paragraph A of the Background.
Guaranteed Savings is defined in Section 1.1 (Definitions) of the Guaranteed Savings Agreement.
Guaranteed Savings Agreement is defined in Paragraph B of the Background.

Indenture is defined in Paragraph D of the Background.
Independent Owner’s Representative (IOR) is a third-party hired by the SEU to act as a representative for the Agency during the IGAA process including review of the Audit Report and selection of ECM’s designed to achieve required approvals of the SEU and OMB. Upon approval of a GSA the IOR will assist the Agency with the oversight of the Design and Construction process, verification of Construction Unit Completion for each ECM, testing and balancing/commissioning, and obtaining the Final Completion Certificate.  Upon completion of the Construction Work, the IOR will assist the Agency in determining compliance with the Measurement and Verification Plan.
Installment Payment Agreement is defined in Paragraph D of the Background.

Installment Payments is defined in Paragraph D of the Background.

Issuer is defined in Paragraph D of the Background.
Losses is defined in Section 4.1.

Operating Period Payments is defined in Section 1.1 of the Guaranteed Savings Agreement.
Person means any individual, partnership, corporation, association, business, trust, government or political subdivision thereof, governmental agency or other entity.

Program is defined in Paragraph C of the Background.

Project is defined in Paragraph B of the Background.

Savings Statements means, collectively, Quarterly Savings Statements, Annual Savings Statements, and additional monitoring reports described more fully in Section 10.6 of the Guaranteed Savings Agreement that the Agency may either request the Contractor to prepare on a quarterly, semi-annual or annual basis, or may prepare itself using its own personnel or by engaging a third party.
State means the State of Delaware.

SEU is defined in the Preamble.

Trustee is defined in Paragraph D of the Background.

All other capitalized terms used but not otherwise defined herein shall have the meanings ascribed thereto in the Guaranteed Savings Agreement as in effect on the date hereof.

1.2. Conventions.  Unless otherwise expressly provided in this Agreement:
(a) references to Persons include their successors and permitted assigns;
(b) the term “include,” “includes” or “including” means, include, includes or including without limitation (as the case may be);
(c) references to the Articles and Sections mean the articles and sections of this Agreement;
(d) the term “day” means a calendar day and includes Saturdays, Sundays and holidays, except that, if any obligation for the payment of money under this Agreement falls due on a Saturday, Sunday or a holiday on which State banks are not open for business, the payment will be due on the next business day thereafter;
(e) all references to a statute, regulation, law, agreement or instrument mean such statute, regulation, law, agreement or instrument as it may be amended, amended and restated or supplemented from time to time, including (in the case of statutes, regulations or laws) by successor statutes, regulations or laws and (in the case of agreements or instruments) by waiver or consent;
(f) references to a party means a party to this Agreement; 

(g) a reference to a governmental agency, department, board, commission or other public body or to a public officer includes an entity or officer that or who succeeds to or performs substantially the same functions as those performed by such governmental agency, authority, department, board, commission or other public body or to a public officer; and

(h) terms defined in the singular have the corresponding plural meaning when used in the plural, and terms defined in the plural have the corresponding singular meaning when used in the singular.

Article 2 
COVENANTS

2.1. Project Funding.  The Contractor and the Agency acknowledge that no funds or resources of SEU will be available to pay any portion the Construction Price (as defined in Section 1.1 (Definitions) of the Guaranteed Savings Agreement) other than the proceeds from the Bond issuance allocated to the Agency Project Account at the time of the issuance of the Bonds.  

2.2. Program Fee.  As compensation for SEU’s administration of the Program, in accordance with Section 2.2(b) (Installment Payments) of the Installment Payment Agreement, the Agency shall pay a fee to SEU in an amount equal to the Agency Proportionate Share (as defined in Section 1.1 (Definitions) of the Installment Payment Agreement) of SEU’s Annual Program Fee (as defined in the Indenture).
2.3. Inspection.  The Agency and the Contractor shall permit representatives of SEU to inspect the Project, at reasonable times and in a reasonable manner, so long as they do not unreasonably interfere with the Contractor’s work or the operations of the Agency.  SEU will not have any duty or obligation to inspect the Project.  Any inspections conducted by SEU are solely for its benefit and the benefit of the Agency and may not be relied upon by the Contractor for any purpose.
2.4. Information.   LISTNUM  \l3  The Agency shall deliver to SEU:

(i) notice when Final Completion (as defined in Section 1.1 (Definitions) of the Guaranteed Savings Agreement) is achieved; 

(ii) notices of (i) an occurrence of an event of default under the Guaranteed Savings Agreement and the cessation of such event of default, (ii) any subsequent termination of the Guaranteed Savings Agreement, (iii) the Agency having entered into a replacement Guaranteed Savings Agreement and (iv) the institution of any dispute resolution procedures under the Guaranteed Savings Agreement and the resolution thereof; and
(iii) such other information relating to the Project as SEU may reasonably request.
(b) The Contractor shall deliver to SEU:

(i) on a quarterly basis throughout the Construction period and upon Final Completion, a report in an Excel format provided by the SEU, stating the number of laborers, workers or mechanics employed for the performance of the Construction Work in accordance with Section 3.3 (Work Force) of the Guaranteed Savings Agreement, which report shall contain a process and mechanism for tracking: 

(A) the number of hours each direct Contractor employee works, including technical, engineering, and management personnel;
(B) the number of hours each Subcontractor employee works on a [daily] [weekly] [monthly] basis, provided that prior to the execution of the Guaranteed Savings Agreement, the Contractor shall deliver to the Agency an estimate of the projected number of hours each Subcontractor employee will work during both the next [three months] and during the Construction period;
[Do you want the dollar amount of subcontracts?]
(C) whether a Subcontractor is a resident of the State; 
(D) each Subcontractor’s trade area; and
(E) such other information relating to the Project as SEU may reasonably request; and
(ii) the report delivered at Final Completion shall contain the final calculations for all items described in Section 2.4(b)(i)(A) – (D) and shall reflect data from the current quarter covering the period beginning on the date of the report for the immediately prior quarter and ending on the Final Completion Date.
(c) To the extent not covered by Section 2.4(b)(i)(A) – (D), the Contractor shall deliver to the SEU on a quarterly basis a description of the efforts the Contractor has taken to comply with the requirements of Delaware law, as set forth in Section 11.2(b) of the Guaranteed Savings Agreement.
2.5. Measurement and Verification.  
(a) In accordance with Section 10.6 (Additional Monitoring) of the Guaranteed Savings Agreement, with respect to Energy and Water Savings, the Contractor shall deliver to the Agency, OMB, and SEU and/or an IOR the SEU designates, copies of all Savings Statements and any and all data in the Contractor’s possession necessary to verify the calculations that the Contractor provided in the Savings Statements.
(b) To the extent the Agency so requests or requires, SEU will designate an IOR to review any or all Savings Statements.
(c) In addition to all Savings Statements and any other data it receives from the Contractor, the Agency will provide to OMB, SEU and/or an IOR the SEU designates in accordance with Section 2.5(b) all other information that any of them need for purposes of conducting their verification review pursuant to Section 2.5(a), including all monthly utility usage and cost data.

(d) The Agency is responsible for verifying the contents of these reports as required by this section.  The Parties are to act on the results as outlined in the Guaranteed Savings Agreement.

(e) The SEU will retain a consultant to review and seek correction of any errors in the reports required by this Section 2.5.  The SEU will or will cause the consultant to inform the parties and OMB of any corrections it recommends.
2.6. Amendments to Guaranteed Savings Agreement.  The Contractor and the Agency shall not amend the Guaranteed Savings Agreement to reduce the amount of the Guaranteed Savings below the amount of the Installment Payments and Operating Period Payments without the consent of SEU and then, only if the Agency causes the Trustee to redeem Bonds in accordance with Section 3.2 (Redemption of Bonds) of the Installment Payment Agreement such that, after giving effect to such amendment, the Guaranteed Savings will not be less than the amount of the Installment Payments and Operating Period Payments.

2.7. Termination of the Guaranteed Savings Agreement.  

(a) If the Guaranteed Savings Agreement is terminated prior to Final Completion:

(i) the Agency shall give SEU and the Trustee notice thereof concurrently with the delivery of a termination notice to the Contractor; and
(ii) within 30 days after delivery of such notice, the Agency, in its discretion, shall either:

(A) enter into a new Guaranteed Savings Agreement and cause the new contractor to execute and deliver to SEU a joinder to this Agreement by which it becomes a party hereto; or

(B) notify SEU and the Trustee that it does not intend to enter into such a new Guaranteed Savings Agreement. 

The Agency shall deliver to the Issuer and the Trustee a copy of its notice of termination of the Guaranteed Savings Agreement at the same time as it delivers it to the Contractor.
(b) If the Agency enters into a new Guaranteed Savings Agreement, it shall deliver to SEU a certificate stating that funds then on deposit in the Agency Project Account (as defined in Section 1.1 (Definitions) of the Guaranteed Savings Agreement), together with the Agency’s own funds appropriated for the purpose, will be sufficient to complete the Project.  

Article 3 
REPRESENTATIONS AND WARRANTIES

3.1. Representations and Warranties of the Contractor.  The Contractor represents and warrants that:

(a) the Contractor is duly organized and in good standing in the jurisdiction of its organization and, if not organized in the State, is licensed to conduct business as a foreign corporation in the State and has all requisite corporate power and authority to enter into and to perform its obligations under this Agreement and the Guaranteed Savings Agreement (together, the “Contractor Agreements”) and to carry out the terms hereof and the transactions contemplated thereby;

(b) the execution, delivery and performance by the Contractor of the Contractor Agreements have been duly authorized by all necessary action on the part of the Contractor and do not require any approval or consent of any holder (or any trustee for any holder) of any indebtedness or other obligation of the Contractor, except as has been obtained;

(c) each Contractor Agreement (i) has been duly executed and delivered on behalf of Contractor by authorized officers of the Contractor, and constitutes the legal, valid and binding obligation of the Contractor, enforceable against Contractor in accordance with its terms subject to applicable bankruptcy, insolvency, moratorium, and other similar laws applicable to creditors’ rights generally and also subject to any limitations on enforceability that may be imposed by application of equitable principles, (ii) is in full force and effect and (iii) has not been assigned by the Contractor;  

(d) to the knowledge of the Contractor, there is no action, suit, proceeding or investigation pending or threatened against the Contractor or its properties before or by any court, administrative agency, environmental council, arbitrator or governmental authority, body or agency that could adversely affect the performance by Contractor of its obligations under any Contractor Agreement or that questions the validity, binding effect or enforceability of any Contractor Agreement, any action taken or to be taken pursuant thereto or any of the transactions contemplated hereby;

(e) the execution, delivery and performance by the Contractor of the Contractor Agreements and the consummation of the transactions contemplated thereby, do not and will not conflict with, or result in any violation of, any term of its organizational documents, or of any contract or agreement applicable to it or of any license, permit, franchise, judgment, writ, injunction, decree, order, charter, law, ordinance, rule or regulation presently applicable to it or any of its properties or by which it or its properties may be bound or affected;

(f) no consent, approval, order or authorization of, or registration, declaration or filing with, or giving of notice to, obtaining of any license or permit from, or taking of any other action with respect to, any federal, state or local government or public body, authority or agency is required in connection with the valid authorization, execution and delivery by the Contractor of the Contractor Agreements, except those that have been obtained; and

(g) neither the Contractor nor, to the knowledge of the Contractor, the Agency has declared a default under the Guaranteed Savings Agreement.  

3.2. Representations and Warranties of the Agency.  The Agency represents and warrants that:

(a) it is a [_______] under Delaware law and has all requisite power and authority to enter into and perform its obligations under this Agreement, the Guaranteed Savings Agreement and the Installment Payment Agreement (collectively, the “Agency Agreements”) and to carry out the terms thereof and the transactions contemplated thereby;

(b) the execution, delivery and performance by Agency of the Agency Agreements have been duly authorized by all necessary action on the part of Agency and do not require any approval or consent of any holder (or any trustee for any holder) of any indebtedness or other obligation of the Agency, except as has been obtained;

(c) each Agency Agreement (i) has been duly executed and delivered on behalf of Agency by authorized officers of Agency, and constitutes the legal, valid and binding obligation of Agency, enforceable in accordance with its terms subject to applicable bankruptcy, insolvency, moratorium, and other similar laws applicable to creditors’ rights generally and also subject to any limitations on enforceability which may be imposed by application of equitable principles, (ii) in full force and effect and (iii) not been assigned by the Agency;  

(d) to the knowledge of the Agency, there is no action, suit, proceeding or investigation pending or threatened against the Agency or its properties before or by any court, administrative agency, environmental council, arbitrator or governmental authority, body or agency that could adversely affect the performance by the Agency of its obligations under any Agency Agreement or that questions the validity, binding effect or enforceability of any Agency Agreement, any action taken or to be taken pursuant thereto or any of the transactions contemplated thereby;

(e) the execution, delivery and performance by the Agency of the Agency Agreement and the consummation of the transactions contemplated thereby, do not and will not conflict with, or result in any violation of, any term of its organizational documents, or of any contract or agreement applicable to it or of any license, permit, franchise, judgment, writ, injunction, decree, order, charter, law, ordinance, rule or regulation presently applicable to it or any of its properties or by which it or its properties may be bound or affected;

(f) no consent, approval, order or authorization of, or registration, declaration or filing with, or giving of notice to, obtaining of any license or permit from, or taking of any other action with respect to, any federal, state or local government or public body, authority or agency is required in connection with the valid authorization, execution and delivery by the Agency of the Agency Agreement, except those that have been obtained; and

(g) neither the Agency nor, to the knowledge of the Agency, the Contractor has declared a default under the Guaranteed Savings Agreement.  

Article 4 
Release and INDEMNIFICATION

4.1. Contractor Release and Indemnification.  The Contractor hereby agrees to defend SEU and each agency, officer, employee, agent or any other party acting for or on behalf of SEU (the “SEU Indemnified Parties”) from, and indemnify and hold each of them harmless against, any and all losses, liabilities (including settlement costs and amounts, transfer taxes, documentary taxes, or assessments or charges made by any governmental authority), claims, damages, interest judgments, costs, or expenses, including without limitation, reasonable fees and expenses of SEU Indemnified Parties’ legal counsel or other professionals (“Losses”) arising out of (a) the Contractor’s negligence or willful misconduct or (b) the Contractor’s participation in the Program, provided that the Contractor will not be liable to the extent such Losses arise from gross negligence or willful misconduct on the part of SEU Indemnified Parties as determined in a final and nonappealable judgment of a court or competent jurisdiction.

4.2. Limitation of Liability.  Except as provided in Section 4.1, in no event will any party be liable for any indirect, special, punitive, incidental or consequential damages, including loss of anticipated profits, whether in contract or tort (including the negligence or strict liability of the party whose liability has been so limited) or otherwise.  
4.3. No Personal Recourse.  No covenant, obligation or agreement of a party hereunder will be deemed to be a covenant, stipulation, obligation or agreement of any past, present or future member, officer, agent, attorney or employee of such party in other than his or her official capacity, and none of the members, officers, agents, attorneys or employees, past, present or future of a party will be subject to any personal liability or accountability by reason of the covenants, obligations or agreements of such party in this Agreement.

Article 5 
MISCELLANEOUS

5.1. Notices, Etc.  All notices, consents, authorizations and approvals given under this Agreement must be in writing and may be telecopied, delivered by hand, mailed by first class, registered mail (return receipt requested) or sent by FedEx or similar courier service and addressed as follows:

	If to the Contractor:
[Name of Contractor]
[Address]
	With a copy to:
[Name]

[Address]

	If to SEU:

Sustainable Energy Utility, Inc.

[Address]
	With a copy to:

[Name]

[Address]

	If to the Agency:

[Name of Agency]
[Address]
	With a copy to:

[Name]

[Address]



Each party may change the address to which its communications are delivered by giving notice to the other parties.  Any communication given in accordance with this Section 5.1 will be deemed to have been given to a party upon its receipt thereof.  

5.2. Assignment.  This Agreement may not be assigned by any party, directly or by merger or other operation of law, without the consent of the other parties, which consent may not be unreasonably withheld.  In the event of any permitted assignment by the Contractor of the Guaranteed Savings Agreement, this Agreement shall be assigned concurrently therewith.  Any purported assignment of this Agreement in violation of this Section 5.2 will be null and void.  

5.3. Relationship of the Parties.  Nothing herein will be deemed to establish a relationship of principal and agent between or among any party or any of their respective agents or employees, and this Agreement may not be construed as creating any form of legal association or arrangement that would impose liability upon one party for the act or failure to act of the other party.  

5.4. No Waiver.  Any waiver of, or consent to depart from, the requirements of any provision of this Agreement will be effective only if it is in writing and signed by the party giving it, and only in the specific instance and for the specific purpose for which it has been given.  No failure on the part of either party to exercise, and no delay in exercising, any right under this Agreement will operate as a waiver of such right.

5.5. Severability.  If any provision of this Agreement is determined to be invalid, illegal or unenforceable in any respect, the parties shall negotiate in good faith and agree to such amendments, modifications or supplements of or to this Agreement or such other appropriate actions as may, to the maximum extent practicable in light of such determination, implement and give effect to the intentions of the parties as reflected herein, and the other provisions hereof will, as so amended, modified or supplemented, or otherwise affected by such action, remain in full force and effect.

5.6. Complete Agreement; Amendments.  This Agreement constitutes the entire agreement between the parties relating to the subject matter hereof and supersedes all prior agreements, negotiations, discussions and understandings, written or oral, between the parties as to the subject matter hereof.  This Agreement may not be amended or modified except by a written instrument signed by the parties.  

5.7. Governing Law.  This Agreement will be governed by, and interpreted and enforced in accordance with, the laws of the State (excluding any conflict of laws rule or principle that might refer such interpretation to the laws of another jurisdiction).  Each party consents to jurisdiction and venue in courts of the State.
5.8. Third-Party Beneficiaries.  Nothing in this Agreement provides any benefit to any third party or entitles any third party to any claim, cause of action, remedy or right of any kind except OMB can enforce the rights granted to them herein.

5.9. Headings.  Headings used in this Agreement are for the purpose of convenience only, and no heading may be construed to modify or be used to interpret the text of any Section.

5.10. Further Assurances.  The Contractor and the Agency agree to execute and deliver all such instruments and take all such action as may be reasonably necessary to effectuate fully the purposes of this Agreement.

5.11. Successors and Assigns.  All the covenants, promises and agreements in this Agreement by or on behalf of a party hereto will bind and inure to the benefit of its successors and permitted assigns, whether so expressed or not.

5.12. Counterparts.  This Agreement may be executed in counterparts that, taken together, will constitute one and the same agreement. 

Signatures
As evidence of their intent to be legally bound, SEU, the Agency and the Contractor have each caused this Program Agreement to be duly executed by their duly authorized representatives as of the day and year first written above.

SUSTAINABLE ENERGY UTILITY, INC.

By:
_____________________________

Name:


Title:


[AGENCY]
By:
_____________________________

Name:


Title:


[CONTRACTOR]
By:
_____________________________

Name:


Title:
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