
DELAWARE SUSTAINABLE ENERGY UTILITY PROGRAM

INSTALLMENT PAYMENT AGREEMENT

between

[AGENCY]

and

SUSTAINABLE ENERGY UTILITY, INC. 

as ISSUER
2Article 1
 DEFINITIONS; INTERPRETATION; EFFECTIVENESS


21.1.
Definitions


51.2.
Conventions


6Article 2
 BOND PROCEEDS; INSTALLMENT PAYMENTS


62.1.
Bond Proceeds


62.2.
Installment Payments


62.3.
Nature of Agency’s Obligations


62.4.
No Set-Off


6Article 3
 MATTERS RELATING TO THE BONDS


63.1.
Consent to Assignment


73.2.
Redemption of Bonds


73.3.
Excess Proceeds


73.4.
Tax Matters


8Article 4
 COVENANTS


84.1.
The Project


84.2.
Inspection; Information; Annual Statements


84.3.
Construction Unit Completion and Final Completion


84.4.
Notice of Contractor Default; Termination


94.5.
Fees and Expenses


94.6.
Continuing Disclosure


9Article 5
 REPRESENTATIONS


95.1.
Representations and Warranties


10Article 6
 DEFAULT; REMEDIES


106.1.
Default


106.2.
Remedies


10Article 7
 MISCELLANEOUS


107.1.
No Personal Recourse


107.2.
Amendment of the Indenture


107.3.
Notices, Etc


117.4.
Assignment


117.5.
Complete Agreement; Amendments


117.6.
Governing Law


117.7.
Counterparts





EXHIBITS

A
Installment Payments

B
Tax Representations, Covenants and Agreements
INSTALLMENT PAYMENT AGREEMENT

This Installment Payment Agreement (this “Agreement”) is made and entered into as of this [____] day of [_______________], 20[___] by [_________________], a [_________________] [_______] (the “Agency”) and Sustainable Energy Utility, Inc. (the “SEU”), a non-profit corporation that was created by the State of Delaware pursuant to the Delaware Energy Act, 29 Del. C. § 8059(c) (the “Issuer”).

Background

A.
The Agency, which is an “agency” as defined in the Energy Performance Contracting Act (29 Del. C. § 6972) (the “Energy Performance Contracting Act”), is undertaking a project (the “Project”) consisting of the implementation of certain energy and water conservation measures (“ECMs”) at the Agency Facilities and has entered in an Guaranteed Savings Agreement, dated as of [_______] [___], 20[___] (the “Guaranteed Savings Agreement”) with [_______], a [_________________] [_______] (the “Contractor”) pursuant to the Energy Performance Contracting Act.

B.
Under the Guaranteed Savings Agreement, Contractor will install the ECMs on designated Sites located on the Agency Property.  

C.
The Agency is financing the cost of the Project by participating in an energy efficiency financing program (the “Program”) administered by the SEU for governmental agencies and non-profit institutions in Delaware.  

D.
As part of the Program, the SEU, as the Issuer, is issuing its energy efficiency revenue bonds, [____________] (the “Bonds”) pursuant to a Trust Indenture of even date herewith (the “Indenture”) between the Issuer and a financial institution approved by the Issuer in its capacity as trustee for the owners of the Bonds (the “Trustee”) and the Trustee will deposit the net proceeds from the sale of the Bonds into various accounts established under the Indenture to fund the Project and similar projects being undertaken by certain other “agencies” as defined in the Energy Performance Contracting Act participating in the Program (“Other Public Agencies”).

[E.
In connection with the execution of the Guaranteed Savings Agreement, the Contractor and the SEU entered into an Interim Funding Agreement, dated as of [_______] [___], 20[___] (the “Interim Funding Agreement”), pursuant to which the SEU has funded the costs of the Construction Work for the Project incurred during the term of the Interim Funding Agreement (the “Interim Funding Term”) prior to the issuance of the Bonds.]

F.
In consideration of the undertaking of the Issuer to fund the cost of the Project, the Agency is entering into this Agreement, pursuant to which the Agency will make the Installment Payments described herein.  The Installment Payments will be applied to pay the Agency’s share of (i) the principal or redemption price of, and interest on, the Bonds, (ii) the annual fees of the Trustee and the Issuer [and (iii) the SEU’s Annual Program Fee (as defined in the Indenture), as set forth in the Program Agreement among the Issuer, the Agency, and the Contractor, dated as of [_______] [___], 20[___] (the “Program Agreement”)].

G.
[Pursuant to a Memorandum of Understanding among the Delaware Office of Management and Budget (“OMB”), the Agency and the SEU of even date herewith (the “Memorandum of Understanding”), OMB agrees to (i) request amounts owed under this Agreement in its Annual Budget Request, (ii) work with the Agency and the Delaware Legislature to ensure that appropriate levels of funding are received and (iii) make payments due pursuant to this Agreement directly to the Trustee.] or [Pursuant to a Memorandum of Understanding between the Delaware Office of Management and Budget (“OMB”) and the SEU of even date herewith (the “Memorandum of Understanding”), OMB agrees to (i) request amounts owed under this Agreement in its Annual Budget Request, (ii) work to ensure that appropriate levels of funding are received and (iii) make payments due pursuant to this Agreement directly to the Trustee.] or [Pursuant to an Agency Agreement between the Agency and the State of Delaware, acting by and through the Office of Management and Budget (“OMB”), of even date herewith (the “Agency Agreement”), the Agency appoints OMB as its agent for purposes of execution and delivery of and making payments in accordance with this Agreement and OMB agrees to (i) work with the Agency and the Delaware Legislature to ensure that appropriate levels of funding are received and (ii) make payments due pursuant to this Agreement directly to the Trustee.]

Agreement

In consideration of the Background which is incorporated here by reference and the mutual covenants, undertakings and conditions set forth below, the parties, intending to be legally bound agree as follows:

Article 1 
DEFINITIONS; INTERPRETATION; EFFECTIVENESS TC "Article 1
 DEFINITIONS; INTERPRETATION; EFFECTIVENESS" \l "1" \u
1.1. Definitions TC "1.1.
Definitions" \l "2" \u.  Unless otherwise expressly defined herein, each capitalized term used in this Agreement has the meaning given to it in this Section 1.1, or if not defined in this Section 1.1, has the meaning set forth in the Guaranteed Savings Agreement.

Agency is defined in the Preamble.
[Agency Agreement is defined in Paragraph G of the Background.]
Agency Allocable Bonds Amount means, at any time, the principal amount of outstanding Bonds at such time relating to the funding of the Project, calculated as follows:
(a) the Initial Allocated Proceeds Amount; minus

(b) the amount of principal repayments of the Bonds funded by Installment Payments made by the Agency; minus

(c) the aggregate principal amounts of Bonds redeemed or defeased with funds deposited with the Trustee by the Agency other than funds constituting Installment Payments.

Agency Facilities is defined in Section 1.1 of the Guaranteed Savings Agreement.
Agency Project Account means account established under the Indenture in the name of the Agency.
Agency Property is defined in Section 1.1 of the Guaranteed Savings Agreement.
Agency Proportionate Share means, on any date, the percentage determined by dividing (a) the Agency Allocable Bonds Amount on such date by (b) the aggregate principal amount of all Bonds outstanding under the Indenture on such date.
Bonds is defined in Paragraph D of the Background.
Construction Price is defined in Section 7.1 of the Guaranteed Savings Agreement.
Construction Unit is defined in Section 1.1 of the Guaranteed Savings Agreement.
Construction Unit Completion is defined in Section 1.1 of the Guaranteed Savings Agreement.
Construction Work is defined in Section 1.1 of the Guaranteed Savings Agreement.
Contractor is defined in Paragraph A of the Background.
Dissemination Agent means [_______].
Event of Default is defined in Section 6.1.
ECMs is defined in Paragraph A of the Background and is further defined in Section 1.1 of the Guaranteed Savings Agreement.
Energy Performance Contracting Act is defined in Paragraph A of the Background.
Final Completion is defined in Section 1.1 of the Guaranteed Savings Agreement.
Financial Advisor is defined in the Indenture.
Guaranteed Savings Agreement is defined in Paragraph A of the Background.
Indenture is defined in Paragraph D of the Background.
Initial Allocated Proceeds Amount means $[__________].

Installment Payment is defined in Section 2.2(a).

[Interim Funding Agreement is defined in Paragraph E of the Background.]

[Interim Funding Term is defined in Paragraph E of the Background.]

Issuer is defined in the Preamble.

Issuer Expenses means (a) the expenses incurred by the Issuer in connection with its performance under the Indenture and this Agreement, including reasonable attorneys fees and expenses, amounts payable to a rebate agent, if any, and (b) the costs of the issuance of the Bonds.  

[Memorandum of Understanding is defined in Paragraph G of the Background.]

Official Statement means, as the context requires, the preliminary or the final offering document used in connection with the offer or sale of the Bonds.

OMB is defined in Paragraph G of the Background.

Other Public Agencies is defined in Paragraph D of the Background.

Program is defined in Paragraph C of the Background.

Program Agreement is defined in Paragraph F of the Background.

Project is defined in Paragraph A of the Background.

Retained Rights means (i) the Issuer’s right to obtain notices and reports, (ii) the Issuer’s right to provide approvals and consents, and (iii) the Issuer’s right to receive payments under Section 4.5, provided that the Issuer will retain the exclusive right, as the taxpayer pursuant to the Internal Revenue Service Form 8038, which shall be completed by or on behalf of the Issuer in connection with the issuance of the Bonds, to communicate with the Internal Revenue Service in any investigation of the Bonds by the Internal Revenue Service.

SEU is defined in the Preamble.

[SEU’s Annual Program Fee is defined in Section 2.2 of the Program Agreement and is further defined in the Indenture.]
Sites is defined in Section 1.1 of the Guaranteed Savings Agreement.

State means the State of Delaware.

Trustee is defined in Paragraph D of the Background.

Trustee Expenses means the expenses incurred by the Trustee in connection with the performance of its duties under the Indenture, including attorney fees and expenses.

1.2. Conventions TC "1.2.
Conventions" \l "2" \u.  Unless otherwise expressly provided in this Agreement:

(a) references to Persons include their successors and permitted assigns;

(b) the term “include,” “includes” or “including” means, include, includes or including without limitation (as the case may be);

(c) references to the Background, Articles and Sections and Exhibits mean the background, articles and sections of, and the exhibits to, this Agreement;

(d) references to this Agreement mean this Agreement including all Exhibits.

(e) the term “day” means a calendar day and includes Saturdays, Sundays and holidays, except that, if any obligation for the payment of money under this Agreement falls due on a Saturday, Sunday or a holiday on which the State is not open for business, the payment will be due on the next business day thereafter;

(f) all references to a statute, regulation, law, agreement or instrument mean such statute, regulation, law, agreement or instrument as it may be amended, amended and restated or supplemented from time to time, including (in the case of statutes, regulations or laws) by successor statutes, regulations or laws and (in the case of agreements or instruments) by waiver or consent;

(g) references to a party means a party to this Agreement; 
(h) a reference to a governmental agency, department, board, commission or other public body or to a public officer includes an entity or officer that or who succeeds to or performs substantially the same functions as those performed by such governmental agency, authority, department, board, commission or other public body or to a public officer; and
(i) any term defined in the singular has the corresponding plural meaning when used in the plural, and any term defined in the plural has the corresponding singular meaning when used in the singular.

Article 2 
BOND PROCEEDS; INSTALLMENT PAYMENTS TC "Article 2
 BOND PROCEEDS; INSTALLMENT PAYMENTS" \l "1" \u
2.1. Bond Proceeds TC "2.1.
Bond Proceeds" \l "2" \u.  The Issuer will cause the Trustee to deposit into the Agency Project Account the Initial Allocated Proceeds Amount less the Agency’s Proportionate Share of the costs of issuance of the Bonds (the “Bond Proceeds”).  

2.2. Installment Payments TC "2.2.
Installment Payments" \l "2" \u.  

(a) The Agency shall make payments in the amounts and at the times set forth in Exhibit A (each, an “Installment Payment”).  The Agency shall make the Installment Payments without the need for presentation by the Issuer of an invoice therefor.

(b) The Installment Payments shall be paid directly to Trustee, as assignee of the Issuer’s rights hereunder, as follows:

(i) the amounts described in column C shown in Exhibit A (the “Bond Payments”) shall be paid to the Trustee for deposit into the Bond Fund under the Indenture for application to the payment of the principal or redemption price of the Bonds, and the interest on the Bonds after Final Completion; and

(ii) the amounts described in column F shown in Exhibit A (the “Administrative Expense Payments”) shall be paid to the Trustee for deposit in the Administrative Expense Fund under the Indenture for application to the payment of the annual fees of the Trustee and the Issuer [and the SEU’s Annual Program Fee].

2.3. Nature of Agency’s Obligations TC "2.3.
Nature of Agency’s Obligations" \l "2" \u.  The Agency’s obligations under this Agreement are absolute and unconditional and will remain in full force and effect until all Installment Payments have been paid in full and will not be affected, modified or impaired by the occurrence of any event or circumstance, including termination of the Guaranteed Savings Agreement for any reason, including the default or failure of the Contractor fully to perform any of its obligations under the Guaranteed Savings Agreement.

2.4. No Set-Off TC "2.4.
No Set-Off" \l "2" \u.  The Agency shall pay all Installment Payments without set-off or reduction notwithstanding any obligation owed by the Contractor to the Agency under the Guaranteed Savings Agreement or otherwise.

Article 3 
MATTERS RELATING TO THE BONDS TC "Article 3
 MATTERS RELATING TO THE BONDS" \l "1" \u
3.1. Consent to Assignment TC "3.1.
Consent to Assignment" \l "2" \u.  In consideration of the Issuer issuing the Bonds and making a portion of the Bond Proceeds available to the Agency to fund the Project, the Agency hereby:

(a) consents to the pledge to the Trustee by the Issuer of the Issuer’s right, title and interest in and to this Agreement, including the right to receive the Installment Payments;

(b) acknowledges that the Trustee and Issuer have entered into the Indenture and related documents in reliance on, among other things, the execution, delivery and performance by Agency of this Agreement;

(c) acknowledges the right of the Trustee to exercise its rights and remedies under the Indenture if an event of default occurs thereunder, to make all demands, give all notices, take all actions and exercise all rights and obligations of the Issuer under this Agreement (except the Retained Rights);

(d) agrees that it will not, without the prior written consent of the Trustee and the Issuer, assign or delegate its obligations under this Agreement; 

(e) agrees that it will pay all amounts payable by it under this Agreement (except the Retained Rights) directly to the Trustee at an address and account number to be specified by the Trustee to the Agency in writing, or to such other person at such other address and account number as may be specified by the Trustee in writing; and

(f) agrees to deliver, on the date on which the Bonds are issued, an opinion of its counsel, covering the enforceability of this Agreement against the Agency and such other matters as the Issuer or the underwriter of the Bonds may reasonably request.

3.2. Redemption of Bonds TC "3.2.
Redemption of Bonds" \l "2" \u.  

(a) At the request of the Agency, the Issuer shall cause the Trustee to redeem or defease Bonds as and when permitted under the terms of the Indenture in such principal amount as the Agency may request, provided that the Agency delivers funds to the Trustee in the amount necessary to make such redemption or defeasance.

(b) Following any such redemption or defeasance, the Issuer and the Agency shall amend this Agreement to reduce the amount of the Installment Payments to an amount that, after giving effect to such amendment, will be sufficient to pay the principal or redemption price of, and interest on, the Agency Proportionate Share of all outstanding Bonds (after giving effect to the redemption or defeasance of Bonds pursuant to subsection (a) above), when due, as confirmed by a certificate of a Financial Advisor.

3.3. Excess Proceeds TC "3.3.
Excess Proceeds" \l "2" \u.  If any funds remain in the Agency Project Account after Final Completion, the Agency may instruct the Trustee to (i) disburse such funds to the Agency to pay costs of an eligible project (with a favorable opinion of bond counsel) as provided in Section [__] of the Indenture, or (ii) apply such funds to current payments under this Agreement.

3.4. Tax Matters TC "3.4.
Tax Matters" \l "2" \u.  

(a) The Trustee shall deliver to the Agency a statement setting forth the amount of the Agency Proportionate Share of any “arbitrage rebate” under the Internal Revenue Code, if any.  The Agency shall deposit such amount with the Trustee for deposit into the Rebate Fund established under the Indenture within five Business Days after the Agency’s receipt of such invoice.

(b) For the purpose of ensuring the exclusion from gross income for federal income tax purposes of the interest on the Bonds, the Agency hereby makes the further representations, covenants and agreements set forth in Exhibit B.  Such representations, covenants and agreements are made for the sole benefit of the Issuer and may be waived by the Issuer or modified by agreement of the Agency and the Issuer, provided that such waiver or agreement is accompanied by a written opinion of nationally recognized bond counsel to the effect that such waiver or agreement will not adversely affect the exclusion from gross income for federal income taxes of the interest on the Bonds.

Article 4 
COVENANTS TC "Article 4
 COVENANTS" \l "1" \u
4.1. The Project TC "4.1.
The Project" \l "2" \u.  
(a) The Agency shall proceed with commercially reasonable diligence with the acquisition, installation and construction of the Project in accordance with the Guaranteed Savings Agreement.  Except as contemplated by Section 3.4 with respect to excess funds in the Agency Project Account, the Agency shall cause the Trustee to use amounts on deposit in the Agency Project Account only to pay (a) to the Contractor, the Construction Price pursuant to Section 7.1 of the Guaranteed Savings Agreement, in accordance with the procedure for payments of undisputed amounts for an Application for Payment under Section 7.2(b) of the Guaranteed Savings Agreement, (b) to the Agency, costs incurred by the Agency in connection with the financing of the Project, (c) to the holders of the Bonds, Installment Payments due in respect of interest on the Bonds prior to Guaranteed Final Completion, (d) any other amounts required to be paid by the Agency under this Agreement prior to Final Completion and [(e) the SEU’s Annual Program Fee.]

(b)   The Agency acknowledges that no funds or resources of the SEU other than funds on deposit in the Agency Project Account will be available to pay the Construction Price.
4.2. Inspection; Information; Annual Statements TC "4.2.
Inspection; Information; Annual Statements" \l "2" \u.  

(a) The Agency shall permit the Issuer and the Trustee and their respective invitees to inspect the Project, at reasonable times and in a reasonable manner, so long as they do not unreasonably interfere with the performance of the Contractor’s work under the Guaranteed Savings Agreement.  Neither the Issuer nor the Trustee will have any duty or obligation to inspect such work.

(b) The Agency shall provide to the Issuer and the Trustee any information relating to the Project and the Construction Work as they may reasonably request.

4.3. Construction Unit Completion and Final Completion TC "4.3.
Construction Unit Completion and Final Completion" \l "2" \u.  The Agency shall give notice to the Trustee, in accordance with Section 7.3, when Construction Unit Completion for each Construction Unit and Final Completion, respectively, has been achieved.

4.4. Notice of Contractor Default; Termination TC "4.4.
Notice of Contractor Default; Termination" \l "2" \u.  The Agency shall give notice to the Issuer and the Trustee of an occurrence of an event of default by the Contractor under the Guaranteed Savings Agreement, any cessation of such an event, and the termination of the Guaranteed Savings Agreement, in each case, concurrently with the delivery of any such notice to the Contractor.

4.5. Fees and Expenses TC "4.5.
Fees and Expenses" \l "2" \u.  The Agency shall pay to the Trustee or the Issuer (as applicable) the Agency Proportionate Share of all Trustee Expenses and Issuer Expenses.

4.6. Continuing Disclosure TC "4.6.
Continuing Disclosure" \l "2" \u.  Within six months following the end of the Agency’s fiscal year, the Agency shall provide to the Dissemination Agent an update of the type of information included in Appendix [___] to the Official Statement in the text and table under the heading “[NAME OF AGENCY].”

Article 5 
REPRESENTATIONS TC "Article 5
 REPRESENTATIONS" \l "1" \u
5.1. Representations and Warranties TC "5.1.
Representations and Warranties" \l "2" \u.  The Agency represents and warrants that:

(a) it is a [______________]and has all requisite power and authority to enter into and perform its obligations under this Agreement, the Guaranteed Savings Agreement and the Program Agreement (the “Agency Agreements”) and to carry out the terms thereof and the transactions contemplated thereby;

(b) the execution, delivery and performance by Agency of the Agency Agreements have been duly authorized by all necessary action on the part of Agency and do not require any approval or consent of any holder (or any trustee for any holder) of any indebtedness or other obligation of the Agency, except as has been obtained;

(c) each Agency Agreement (i) has been duly executed and delivered on behalf of Agency by authorized officers of Agency, and constitutes the legal, valid and binding obligation of Agency, enforceable in accordance with its terms subject to applicable bankruptcy, insolvency, moratorium, and other similar laws applicable to creditors’ rights generally and also subject to any limitations on enforceability which may be imposed by application of equitable principles, (ii) is in full force and effect and (iii) has not been assigned by the Agency;

(d) to the Agency’s knowledge, there is no action, suit, proceeding or investigation pending or threatened against the Agency or its properties before or by any court, administrative agency, environmental council, arbitrator or governmental authority, body or agency that could adversely affect the performance by the Agency of its obligations under any Agency Agreement or that questions the validity, binding effect or enforceability of any Agency Agreement, any action taken or to be taken pursuant thereto or any of the transactions contemplated thereby;

(e) the execution, delivery and performance by the Agency of the Agency Agreements and the consummation of the transactions contemplated thereby, do not and will not conflict with, or result in any violation of, any term of its organizational documents, or of any contract or agreement applicable to it or of any license, permit, franchise, judgment, writ, injunction, decree, order, charter, law, ordinance, rule or regulation presently applicable to it or any of its properties or by which it or its properties may be bound or affected;

(f) no consent, approval, order or authorization of, or registration, declaration or filing with, or giving of notice to, obtaining of any license or permit from, or taking of any other action with respect to, any federal, state or local government or public body, authority or agency is required in connection with the valid authorization, execution and delivery by the Agency of the Agency Agreements, except those that have been obtained; and

(g) neither the Agency nor, to the knowledge of the Agency, the Contractor has declared a default under the Guaranteed Savings Agreement.  

Article 6 
DEFAULT; REMEDIES TC "Article 6
 DEFAULT; REMEDIES" \l "1" \u
6.1. Default TC "6.1.
Default" \l "2" \u.  Failure to pay any Installment Payment on or before the date specified therefor in Exhibit A will constitute an “Event of Default” under this Agreement.

6.2. Remedies TC "6.2.
Remedies" \l "2" \u.  Upon the occurrence of any Event of Default, the Trustee and the Issuer (with respect to the Retained Rights) may take any available action at law or in equity to enforce its rights to payment hereunder but may not accelerate the remaining Installment Payments or terminate this Agreement.

Article 7 
MISCELLANEOUS TC "Article 7
 MISCELLANEOUS" \l "1" \u
7.1. No Personal Recourse TC "7.1.
No Personal Recourse" \l "2" \u.  No covenant, obligation or agreement of a party hereunder will be deemed to be a covenant, stipulation, obligation or agreement of any past, present or future member, officer, agent, attorney or employee of such party in other than his or her official capacity, and none of the members, officers, agents, attorneys or employees, past, present or future of a party will be subject to any personal liability or accountability by reason of the covenants, obligations or agreements of such party in this Agreement.

7.2. Amendment of the Indenture TC "7.2.
Amendment of the Indenture" \l "2" \u.  The Issuer covenants that, except as may be necessary to protect the tax-exempt status of the Bonds, it will take no action to amend or supplement the Indenture in any manner that would adversely affect the interests of the Agency without obtaining the prior consent of the Agency.

7.3. Notices, Etc TC "7.3.
Notices, Etc" \l "2" \u.  All notices, consents, authorizations and approvals given under this Agreement must be in writing and may be telecopied, delivered by hand, mailed by first class, registered mail (return receipt requested) or sent by FedEx or similar courier service and addressed as follows:

	If to the Issuer:
[Name]
[Address]
	With a copy to:
[Name]
[Address]

	If to the Agency:
[Name]
[Address]
	With a copy to:
[Name]
[Address]


Each party may change the address to which its communications are delivered by giving notice to the other parties.  Any communication given in accordance with this Section 7.3 will be deemed to have been given to a party upon its receipt thereof.  
7.4. Assignment TC "7.4.
Assignment" \l "2" \u.  Neither party may assign this Agreement directly or by merger or otherwise by operation of law without the prior consent of the other party, except that, without such consent, the Issuer may assign this Agreement to the Trustee as security for the payment of the Bonds with the current right to all payments and rights to enforcement under the Agreement.  Any purported assignment of this Agreement in violation of this Section 7.4 will be null and void.  

7.5. Complete Agreement; Amendments TC "7.5.
Complete Agreement; Amendments" \l "2" \u.  This Agreement together with the [Memorandum of Understanding] [Agency Agreement] and the Indenture constitutes the entire agreement between the parties relating to the subject matter hereof and supersedes all prior agreements, negotiations, discussions and understandings, written or oral, between the parties as to the subject matter hereof.  This Agreement may not be amended or modified except by a written instrument signed by the parties.  

7.6. Governing Law TC "7.6.
Governing Law" \l "2" \u.  This Agreement will be governed by, and interpreted and enforced in accordance with, the laws of the State (excluding any conflict of laws rule or principle that might refer such interpretation to the laws of another jurisdiction).  Each party consents to jurisdiction and venue in the courts of the State.

7.7. Counterparts TC "7.7.
Counterparts" \l "2" \u.  This Agreement may be executed in counterparts that, taken together, will constitute one and the same agreement.
Signatures

As evidence of their intent to be legally bound, the Agency and the Issuer have each caused this Installment Payment Agreement to be duly executed by their duly authorized representatives as of the day and year first written above.

SUSTAINABLE ENERGY UTILITY, INC.
By:
_____________________________

Name:


Title:


[AGENCY]

By:
__________________________

Name:


Title:

APPROVED BY:

DELAWARE OFFICE OF MANAGEMENT AND BUDGET

By:__________________________

Name:


Title:

EXHIBIT A
INSTALLMENT PAYMENTS
	Bond Year*
	(A)

Bond Payment: Principal
	(B)

Bond Payment:  Interest
	(C)

Total Bond Payment

(A +B)
	(D)

Trustee
Fee
	(E)

Issuer
Fee
	(F)

Total Administrative Payments 

(D + E)
	(G)

Semi-Annual Payments

(C + F)
	(H)

Monthly Installment Payment Obligation
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*Year commencing with the first full month following the issuance of the Bonds.  The Bond Year may not coincide with the date of the first monthly Installment Payment, as the Monthly Installment Payment Obligation begins the first month after the Guaranteed Final Completion Date

Exhibit B
Tax Representations, Covenants and Agreements
For the purpose of ensuring the exclusion of the interest on the Bonds from gross income for federal income tax purposes, the Agency makes the following representations, covenants and agreements for the benefit of the SEU.  The Agency understands that the SEU and its Bond Counsel will rely upon the Tax Undertakings in connection with the issuance of the Bonds, the undertakings of the SEU in connection therewith and the delivery of Bond Counsel’s opinion with respect to the tax status of the interest thereon for federal income tax purpose.

As used herein, “Allocable Bonds” means those Bonds allocable to the Project as indicated on Attachment 1 hereto.

1.
Sources and Uses of Funds.
The Agency hereby confirms the sources and uses of the sale proceeds of the Allocable Bonds as set forth on Attachment 1 hereto, including the allocations of the portions of the principal maturities and other matters set forth therein.

2.
Application of Proceeds
The aggregate uses of the proceeds of the Allocable Bonds, and other amounts available for such purposes, do not exceed the amount needed to accomplish the governmental purpose of the Allocable Bonds.  The Agency shall exercise due diligence to complete the Project, or to cause to be completed, within three years of the date of issuance of the Allocable Bonds.

3.
Replacement Proceeds
The Agency has not created or established, nor does it expect to create or establish, any sinking fund or other similar fund which could be utilized to pay the principal of and/or interest on the Allocable Bonds, including, without limitation, any arrangement under which money, securities or other obligations are pledged directly or indirectly to secure the payment thereof or any contract securing the payment thereof or any arrangement providing for compensatory or minimum balances to be maintained by the Agency with any owner or credit enhancer of the Allocable Bonds.  No portion of the original proceeds of the Allocable Bonds will be used as a substitute for other funds of the Agency which were to be used as a source of financing for any portion of the costs of the Project.

4.
Reimbursement
None of the proceeds of the Allocable Bonds will be applied to reimburse the Agency for costs of the Project incurred prior to __________, 2017 (which is 60 days prior to the SEU’s declaration of “official intent” with respect to the Project within the meaning of Treas. Reg. § 1.150-2), other than reimbursement of preliminary expenditures within the meaning of Treas. Reg. § 1.150-2 aggregating not in excess 20% of the sale proceeds of the Allocable Bonds.

5.
Private Activity Bonds
The Agency does not reasonably expect, as of the date hereof, that the Allocable Bonds will meet either the private business tests or the private loan financing test.  These tests and related provisions are set forth in Treasury Regulation §1.141-1 through 1.141-16 and are summarized on Attachment 2 hereto.  The private business tests consist of the private business use test and the private security or payment test.  In addition, the Agency will not take a deliberate action subsequent to the date hereof that causes the private business tests or private loan financing test to be met without a written opinion of nationally recognized bond counsel to the effect that any such deliberate action will not adversely affect the exclusion of interest on the Bonds from gross income for federal income tax purposes.

6.
Management Contracts.
Unless otherwise advised by a written opinion of nationally recognized bond counsel, the Agency shall not enter into, materially modify or extend a management or service agreement with respect to any portion of the improvements or projects financed with proceeds of the Allocable Bonds with any entity other than a state or a local governmental unit unless such agreement complies with IRS Rev. Proc. 2107-13 (or, to the extent applicable to agreements entered into prior to August 18, 2017 and not thereafter materially modified or extended, IRS Rev. 97-13, as modified by Rev. Proc. 2001–39 and amplified by Notice 2014–67), and any successor revenue procedure or regulation thereto.

7.
Qualified Improvements.
Substantially all of the net proceeds of the Allocable Bonds are expected to be applied to pay the costs of the construction or acquisition of improvements (i.e. the energy savings measures) to buildings owned by the State with the following characteristics:

(a)
Each such building was placed in service more than 1 year before the construction or acquisition of the improvement is begun; 

(b)
The improvement is not an enlargement of the building or an improvement of interior space occupied exclusively for any private business use; 

(c)
No portion of the improved building or any payments in respect of the improved building is pledged to secure the payment of the Allocable Bonds; and 

(d)
No more than 15 percent of any improved building is used for a private business use.

8.
No Replacement.
None of the proceeds of the Allocable Bonds will be used, directly or indirectly, to replace funds which were used in any business carried on by any person other than a state or local governmental unit. 

9.
Use of Project
The Agency does not expect that any of the property acquired or constructed as part of the Project will be sold or disposed of prior to the end of its useful life.

10.
Program Investments
The Agency shall not purchase any of the Bonds in an amount related to the total amount payable with respect to the Bonds by the Agency under the Installment Payment Agreement.

11.
Weighted Average Maturity.
In the judgment of the Agency, the weighted average maturity of the Allocable Bonds set forth in Attachment 1 does not exceed 120% of the average reasonable expected economic life of the Project.

12.
Retention of Records
The Agency covenants to maintain all records evidencing the use of the facilities financed with the net proceeds of the Allocable Bonds and the representations, certifications and covenants set forth in this Schedule F until the date six years after the last outstanding Bonds have been retired.  If any of the Bonds are refunded by other tax-exempt bonds (the “Refunding Obligations”), the Agency covenants to maintain, until six years after the later of the date the last outstanding Bonds have been retired or the date six years after the last Refunding Obligations have been retired.  The documentation to be retained in accordance with this paragraph shall include (i) documentation evidencing the use of the facilities financed with the proceeds of the Allocable Bonds by public and private sources (i.e., copies of management contracts, research agreements, leases, etc.), and (ii) documentation evidencing all sources of payment for the costs of the Project.

Attachment 1

Allocable Bonds

[See Attached]

Attachment 2

Summary of Private Activity Bond Tests

1.
General.
In general, the private business use test is met if private business use exceeds 10% of the proceeds of the issue over the measurement period (defined in section (b) below).  Use of facilities by natural persons (not using the facilities in a trade or business) and use by state or local governments is not treated as private business use.  Likewise, use by private business persons of the financed property on the same basis as the general public is not treated as meeting private business use test.  However, use pursuant to special legal entitlements is treated as private business use unless the exceptions discussed in section (b) below apply.  In addition, use by private business users receiving “a special economic benefit” is also so treated if the financed facility is not available for general public use.  Under the Regulations special legal entitlements to use property can result from ownership, a lease, a management or incentive contract, a take or pay contract, an output contract, a research agreement, or any other arrangement which conveys special legal entitlements comparable to the foregoing, e.g., arrangements conveying priority rights to the use or capacity of a facility.

(a)
Special Economic Benefit.  If the financed property is not available to the general public then any “special economic benefit” should be counted as private business use.  The Regulations provide that special economic benefit is to be determined based on all the facts and circumstances including one or more of the following factors:

(i)
the functional relationship and physical proximity of the property financed to other property used by a nongovernmental person;

(ii)
a small number of nongovernmental persons receive the special economic benefit; and

(iii)
a nongovernmental person depreciates the financed property.

(b)
Measurement of Private Business Use.

(i)
General Rule.  In general, the private business use test is met if private business use exceeds 10% of the proceeds of the issue over the measurement period.  As a general rule the amount of private business use of property is determined according to the average percentage of private business use of the property during the measurement period.  Treasury Regulation § 1.141-3(g). The measurement period for a new money issue (or for certain refunding bonds) (the “Measurement Period”) is the period beginning on the later of the issue date of the issue or the date the property is placed in service and ends on the earlier of the last date of the reasonably expected economic life of the property or the latest maturity of any bond of the issue financing the property.  The measurement period for a refunding issue that refunds a prior issue of governmental bonds (defined for this Exhibit B as any bond that, when issued purported to be a governmental bond as defined in Treasury Regulations § 1.150-1(b), or a qualified 501(c)(3) bond, as defined in Section 145(a) of the Code) is measured during a “Combined Measurement Period” (“CMP”) or at the option of the Issuer, during the period described in Treasury Regulation § 1.141-13(b)(2)(i), but only if, without regard to the reasonable expectations test of Treasury Regulation § 1.141-2(d), the prior issue does not satisfy the private business use test (as described in Treasury Regulations §§ 1.141-3 and 1.145-2, as applicable) based on a measurement period that begins on the first day of the CMP and ends on the issue date of the refunding issue. CMP means:  (i) the period beginning on the first day of the measurement period for the prior issue, or in the case of a series of refundings of governmental bonds, the first issue of governmental bonds in the series, and ends on the last day of the measurement period for the refunding issue, or (ii) if the prior issue (or, in the case of a series of refundings of governmental bonds, the first issue in the series) was issued before May 16, 1997, then the Issuer, at its option, may treat the CMP as beginning on the date (the “Transition Date”) that is the earlier of December 19, 2005 or the first date on which the prior issue (or an earlier issue in the case of a series of refundings of governmental bonds) became subject to the 1997 Regulations (as defined in Treasury Regulation § 1.141-15(b)).  If the Issuer treats the CMP as beginning on the Transition Date, then the Transition Date shall be treated as the date of the earliest issue.  If the Transition Date is so used, the earliest bonds must be treated as reissued on the Transition Date at an issue price equal to the value of the bonds (as determined under Treasury Regulation § 1.148-4(e)) on that date and by disregarding any private security or payments before the Transition Date.

The amount of private business use of bonds which are not governmental bonds is determined using the Measurement Period.

The average percentage of private business use is the average of the percentages of private business use during the 1-year periods within the measurement period.  The percentage of private business use for any 1-year period is the average private business use during that year calculated and expressed as the ratio of private business use during the year to the total private business use and non-private business use (“governmental use”) during that year.  An anti-abuse rule prevents the establishment of an unreasonably long term of an issue for a principal purpose of increasing the permitted amount of private business use.  Treasury Regulation § 1.141-3(g)(2)(v).

(ii)
Special Rule for Private Ownership. The amount of private business use resulting from private ownership is calculated differently.  In cases of private business ownership a special rule provides that the amount of private business use is determined according to the greatest percentage of private business use in any 1-year period.  Treasury Regulation § 1.141-3(g)(2)(iv).

(iii)
Other Rules. Other significant special measurement rules eliminate the consideration of facility down-time in calculating the average percentage of private use, but permit under certain circumstances a discrete portion of a facility to be treated as a separate facility.  Treasury Regulation § 1.141-3(g)(4)(1).  In addition, if private business use as of the issue date is reasonably expected to have a significantly greater fair market value than governmental use, the average amount of private business use must be determined according to relative reasonably expected fair market values of use rather than be another measure, such as average time of use.  Treasury Regulation § 1.141-3(g)(4)(v).  Further, if private business use and actual governmental use of a facility is on the same basis and occurs simultaneously, the average amount of private business use may be determined on a reasonable basis that reflects the proportionate benefits to each user.  Treasury Regulation § 1.141-3.

(c)
Exceptions.  There are a number of exceptions for certain types of private business use that may have otherwise been counted toward satisfaction of the private business use test.  These exceptions include private business use resulting from:

(i)
certain management or service contracts involving expense reimbursement, incidental services or de minimis services;

(ii)
use of facilities by nongovernmental persons solely in their capacity as agents of a government person;

(iii)
certain incidental private business users;

(iv)
contracts not reasonably available to natural persons with rates set by general tariffs and a term not longer than 100 days;

(v)
(negotiated arm's-length contracts with terms not longer than 50 days;

(vi)
use under arrangements on the same basis as natural persons not engaged in a trade or business;

(vii)
use of a developer during the development period under certain conditions; 

In addition, proceeds of bonds applied to the construction or acquisition of certain qualified improvements to governmentally-owned buildings are not used for private business use.

Revenue Procedure 2017-13 (or, to the extent applicable to agreements entered into prior to August 18, 2017 and not thereafter materially modified or extended, IRS Rev. 97-13, as modified by Rev. Proc. 2001–39 and amplified by Notice 2014–67) provides safe harbor guidelines for certain management and service agreements, and Revenue Procedire 2007-47 provides certain safe harbor guidelines with respect to certain research agreements.

2.
Private Security or Payment Test.
In general, the private security or payment test is satisfied if the present value of the payments to be taken into account exceeds 10% of the present value of the debt service to be paid over the term of the issue.  The private payment portion of the test generally takes into account payment of debt service derived from payments (whether or not to the Issuer or a related party) in respect of property or borrowed money used or to be used for a private business use.  The private security portion of the test generally takes into account payment of debt service directly or indirectly secured by an interest in property used or to be used for a private business use, or payments in respect of such property.

The security for an issue and the payment of debt service on the issue are determined from both the bond documents and on the basis of an underlying arrangement between the parties.  An underlying arrangement can result from separate agreements between the parties or may be inferred from all the facts and circumstances in connection with the issuance of the Bonds.

(a)
Measurement of Private Security and Payment.
(i)
General Rule.  In general, the private security or payment test is satisfied if the present value of the payments to be taken into account exceeds 10% of the present value of the debt service to be paid over the term of the issue.  The private payment portion of the test generally takes into account payment of debt service derived from payments (whether or not to the Issuer or a related party) in respect of property or borrowed money used or to be used for a private business use.  The private security portion of the test generally takes into account payment of debt service directly or indirectly secured by an interest in property used or to be used for a private business use, or payments in respect of such property.  Treasury Regulation § 1.141-4(a)(i).

For purposes of the private security or payment test, payments taken into account as private payments and payments taken into account as private security are aggregated. However, the same payments are not taken into account as both private payments and private security.  Treasury Regulation § 1.141-4(a)(2).

(ii)
Present Value.  Present values are determined by using the yield on the issue as the discount rate for a fixed yield issue.  Variable yield issues may assume the then current interest rate to be the discount rate over the term of the issue.  A subsequent deliberate action will cause a recalculation of the variable yield.  Adjustments to debt service may be made to take into account payments and receipts that adjust the yield on an issue for purposes of Section 148(f).  Treasury Regulation § 1.141-4(b)(2).

(b)
Payments Taken Into Account.  Generally, payments made by any private business user that is treated as using proceeds of the issue are taken into account.  Payments are taken into account only for the period of time the property is being used for the private business use. Payments for use of the financed property include payments in respect of such property even if not made by a private business user (only to the extent available to be used directly or indirectly for debt service).  Payments are not made in respect of financed property if those payments are directly allocable to other property being directly used by the person making the payment and those payments represent fair market compensation for that other use.  Treasury Regulation § 1.141-4(c)(2).

Payments from a private business user are not counted to the extent such payments exceed the present value of debt service allocable to the proceeds used by such private business user. Payments for use of proceeds do not include the portion of any payment properly allocable to the payment of direct operating expenses of the financed property used by the private business user.  A special rule generally characterizes payments of debt service on a refinanced issue as private payments in the same proportion as private payments bear to total payments on the refunding issues. Treasury Regulation § 1.141-4 (c)(2). 

There are special rules for allocating private payments when property is financed from multiple funding sources (e.g., taxable, tax-exempt or equity).  As a general rule, payments for the use of property are allocated to the source or different sources of funding of property based on all the facts and circumstances, including whether an allocation is consistent with the purposes of Section 141.  In general, a private payment for the use of property is allocated to a source of funding based on the nexus between the payment and both the financed property and the source of funding.  Treasury Regulation § 1.141-4(c)(3).

Payments for the use of a discrete facility (or discrete portion of a facility) are allocated to the source or sources of funding of that discrete property.  Payments made for the use of property financed with two or more sources of funding in a manner that reasonably corresponds to the relative amounts expended on the property by each source.  If an issuer has not kept records of expenditures, an issuer may use reasonable estimates of amounts expended on property.  Costs of issuance and other neutral costs are allocated ratably among expenditures for this purpose. Allocations may be made according to relative amounts of debt service if such allocation method reasonably reflects the economic substance of the arrangement.  Treasury Regulation § 1.141-4(c)(3).

Two other special allocations rules are in the nature of anti-abuse rules.  Under the one rule, private payments under an arrangement entered into in connection with the issuance of the bonds are generally allocated to that issue.  Whether an arrangement is entered into in connection with the issuance of the issue is determined under the facts and circumstances.  An arrangement is ordinarily entered into in connection with the issuance of the issue if (i) the issuer entered into the arrangement during the 3-year period beginning 18 months before the issue date and (ii) the amount of payments reflects all or a portion of the debt service on the issue.  Treasury Regulation § 1.141-4(c)(3)(iv).  Under the other rule an issuer may not allocate private payments to reimburse itself for equity contributions unless, not later than 60 days after the date of expenditure of those amounts, the Issuer adopts an official intent resolution comparable to that required by Treasury Regulation § 1.150-2(e) and reimburses itself not later than 18 months after the later of the date the expenditure is made or the date the project is placed in service.  Treasury Regulation § 1.141-4(c)(3)(v).

(c)
Security Taken Into Account.  As a general rule private security consists of financed property used by a private business user as well as payments in respect of that property if any interest in that property or payments secures the payment of debt service on the bonds. Under this rule the payments in respect of privately used property can be counted even if they are from the general public (only to the extent available to be used directly or indirectly for debt service).  Treasury Regulation § 1.141-4(d)(3).

A special rule provides that private security which is not bond financed is taken into account only to the extent it is provided by a use of the proceeds of the issue.  Treasury Regulation § 1.141-4(d)(2).  Generally, proceeds of a bond issue are not taken into account prior to expenditure or loan to the private user.  Treasury Regulation § 1.141-4(d)(3).

Consistent with the rules concerning payments, private security is not taken into account (i) for the period of time the property is not being used for private business use or is not serving as security, and (ii) to the extent it exceeds the amount of allocable private business use. Treasury Regulation § 1.141-4(d)(5).  Private security is generally taken into account with respect to refunded issues in the same proportion as private security bears to total payments on the refunding issue.  Treasury Regulation § 1.141-4(d)(5).

Finally, a special rule provides for the allocation of private security or payments (from the disposition of such property securing the issue) among multiple issues secured by such property or payments.  The rule provides that such security or payments are allocated on a reasonable basis that takes into account bondholders' rights to the payments or property on default. Treasury Regulation § 1.141-4(d)(6).

(d)
Measurement Period for Private Security and Payment for Refunding Bonds.  See Treasury Regulation § 1.141-13 regarding the measurement period for the private payments and private security in the case of refunding bonds.

(e)
Generally Applicable Taxes.  For purposes of the private security or payment test, taxes of general application are not taken into account.  The Treasury Regulations say that a “generally applicable tax is an enforced contribution exacted pursuant to legislative authority in the exercise of the taxing power ...” to raise revenue for governmental purposes.  The tax must have uniform rate applicable to all persons of the same class in the jurisdiction and a generally applicable manner of determination and collection.  A special rule permits payments in lieu of taxes to constitute generally applicable taxes under certain circumstances.

3.
Private Loan Financing Test.
Bonds or notes meet the private loan financing test if the lesser of 5% or $5 million of the proceeds of the issue is to be used (directly or indirectly) to make or finance loans to persons other than governmental persons.  The Issuer's reasonable expectations and subsequent deliberate actions are taken into account.  The amount actually loaned to a nongovernmental person is not discounted to reflect the present value of loan payments.

For purposes of this test, a private loan is any transaction characterized as a loan for federal tax purposes.  In addition, a loan can arise from the direct lending of bond proceeds or from transactions that convey indirect benefits that are the economic equivalent of a loan.  Loans that are Nonpurpose Investments do not cause the private loan financing test to be met.

Certain prepayments for property or services are also treated as loans for purpose of the private loan financing test if the principal purpose of such prepayments is to provide a benefit of tax-exempt financing to the seller.  A prepayment is not treated as a loan for purposes of this test if either (i) the prepayment is made for a substantial business purpose other than providing tax benefits to the seller and the Issuer has no commercially reasonable alternative to the prepayment or (ii) substantially similar prepayments are made by a substantial percentage of persons similarly situated to the Issuer who do not use tax-exempt financing.

A special rule affirms that a grant is not a loan.  Whether a transaction is characterized as a grant or a loan is determined based on all the facts and circumstances.  Generally, a grant made from proceeds of an issue secured by generally applicable taxes attributable to improvements made with the grant is not treated as a loan.  Certain impermissible agreements entered into with the grantee, however, could cause a grant to be treated as a loan, e.g., an agreement to be personally liable on a tax that does not generally impose personal liability.

4.
Unrelated or Disproportionate Use Test.
Under this test, an issue satisfies the private business tests if the amount of private business use and private security or payments attributable to unrelated or disproportionate private business use exceeds 5% of the proceeds of the issue.  Application of the test requires a three step analysis.  The first step is to determine whether the private use or uses are related to a governmental use.  The second step is to examine the private business use to determine whether it is disproportionate to its related governmental use.  Third, all unrelated private business uses and disproportionate related uses are aggregated to determine whether the 5% threshold has been exceeded.

Unrelated use is determined on a case by case basis emphasizing the operational relationship between the government use and the private business use.  In general, a related privately used facility is required to be located within, or adjacent to, the governmentally used facility.  Two other special rules provide some additional guidance.  The first rule provides that a private business use is related to a governmental use if the uses of the facility are for the same purpose and the government use is not insignificant.  The second rule provides that use of a facility in the same manner for both related and unrelated private business uses will not result in unrelated private business use if the related use is not insignificant.
� If there is an Interim Funding Agreement, a portion of the proceeds from the sale of the Bonds will be used to pay the outstanding amounts under the Interim Funding Agreement.


� This amount is equal to the Construction Price plus the Agency’s share of all closing costs and interest capitalized during construction.  If there is interim funding it will be based on paying off interim funding plus the balance of the Construction Price rather than Construction Price.
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